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PREFACE  TO  THE  SECOND  EDITION. 


In  preparing  a  Second  Edition  of  this  manual  for  the 
press,  the  opportunity  is  afforded  me  of  revising  it 
carefully  throughout,  and  of  adding  to  it  such  fresh 
matter *as  is  rendered  necessary  by  the  changes  which 
time  produces.  These  additions  are  interwoven  with 
the  text,  or  are  given  in  foot-notes ;  but  in  either  case 
they  are  nearly  always  indicated  as  being  new.  By 
the  last  Navigation  Acts  an  important  alteration  has 
been  made  in  the  rights  of  seamen  and  masters  of 
vessels  in  regard  to  their  wages;  and  several  note- 
worthy decisions  have  been  given  in  our  courts  of  law 
affecting  the  subject  of  Average  more  or  less  directly. 
These  new  data  are  now  mentioned,  and  four  addi- 
tional appendices  are  given.  One  of  the  latter 
embraces  two  decisions  of  an  eminent  judge  at 
different  times,  relating  to  the  same  question;  and 
as  they  appear  to  involve  a  strong  contradiction, 
some  comment  is  made  upon  them  in  the  text. 
Another  Appendix  is  inserted  giving  some  curious 
information  relative  to  interest  in  policies.  It  is 
intended  to  counterbalance  an  almost  over-scrupu*^ 
lousness  entertained  by  some  on  the  subject  of  value 
permitted  to  be  insured. 
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As  the  last  pages  were  passing  through  the  press, 
a  decision  was  given  in  Court,  mention  of  which 
could  not  with  propriety  be  omitted ;  forming  as  it 
does  a  pendant  to  what  had  been  already  said  about 
freight  as  an  incident  of  a  ship,  and  the  rights  of 
Abandonees  of  the  latter  to  freight.  A  very  short 
summary  of  Hickie  v.  Rodocanachij  consequently, 
forms  the  last  portion  of  the  added  matter.  Beyond 
the  amplifications  mentioned,  and  some  verbal  emen- 
dations, the  general  form  of  the  book  has  not  been 
altered. 

At  the  present  moment  the  effects  of  the  great 
commercial  disturbance  of  1857  have  generally  dis- 
appeared, and  the  revival  of  a  sound  and  profitable 
trade,  without  inflation  or  excitement,  is  a  matter  of 
congratulation  to  the  mercantile  classes  of  our  country 
generally.  Unfortunately,  one  important  branch  of 
national  activity  and  investment,  the  shipping  in- 
terest, rises  more  slowly  from  the  late  prostration. 
Owners  are  inclined  to  attribute  this  want  of  reco- 
very very  greatly  to  the  non-reciprocation  by  foreign 
nations  of  those  cosmopolitan  views  of  unrestricted 
trade  in  navigation  to  which  England  and  America 
give  the  lead.  From  whatever  cause  it  may  spring, 
the  result  of  a  long-continued  depression  in  shipping 
is  very  injurious  to  other  classes  besides  the  imme- 
diate owners.  A  too  strict  economy  is  enforced  in 
-the  manning,  storing,  and  sailing  our  vessels,  for  the 
safety  of  themselves  and  their  cargoes.  Owners  state 
that,  without  the  utmost  reduction  of  expenses,  they 
cannot  enter  into  the  present  strong  competition  with 
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any  chance  of  avoiding  loss.  Unhappily,  in  direct 
ratio  with  overstrained  economy  is  the  sacrifice  of 
safety.  In  building  new  ships,  too,  science  occupies 
itself  in  discovering  how  to  construct  the  largest  and 
fleetest  vessels  at  the  least  outlay  of  material  and 
labour.  When  the  competition  lies  between  a  high- 
priced  and  a  low-priced  nation,  the  effects  on  the 
productions  of  the  former  are  very  deteriorating. 

On  referring  to  pages  305 — 309  of  this  volume, 
the  reader  will  observe  the  alarming  number  of 
losses  at  sea,  and  will  not  have  to  seek  far  why 
this  dark  list  of  catastrophes  is  not  curtailed.  Yet, 
surely,  it  is  the  common  interest  of  owners,  mer- 
chants, insurers,  and  navigators,  that  increased  safety 
should  be  sought  for  by  every  possible  means  until  it 
is  attained ; — 

" Commune  periolum, 

OmnibuB,  una  salus/* 

I  have  been  gratified  in  finding,  by  the  rapid  ex- 
haustion of  my  first  edition,  a  confirmation  as  to  the 
necessity  of  a  modem  work  on  the  subject  of  Average. 
I  trust  that  my  conscientious  endeavours  to  make  the 
present  volume  worthy  of  its  position,  will  entitle  it 
to  receive  equal  favour  and  to  run  the  same  useful 
course. 

Manlby  Hopkins. 

4,  Boyal  Exchange  Buildings, 
June,  1859. 


PREFACE  TO  THE  FIRST  EDITION. 


The  writer  of  this  volume  is  frequently  asked  to  re- 
commend a  good  elementary  book  upon  Average :  and 
he  is  invariably  at  a  loss  when  he  endeavours  to  do  so. 
Mr.  Stevens'  excellent  Essay  has  been  so  many  years 
out  of  print  that  it  is  impossible  to  procure  a  copy. 
The  valuable  work  on  Insurance  by  Park,  and  the 
.till  fuller  aad  more  modern  compenLm  of  the  same 
text  by  Amould,  are  books  too  elaborate,  too  tech- 
nical, and  too  expensive  for  the  purpose.  Moreover^ 
they  embrace  too  many  subjects  besides  Average  in 
their  design,  to  render  them  useful  to  the  persons 
who  desire  information  on  that  particular  head.  For 
those  who  are  seeking  light  belong  usually  to  a  class 
having  neither  the  time  nor  the  inclination  to  obtain 
it  by  the  laborious  study  of  learned  writings.  They 
are,  for  the  most  part,  merchants  residing  in  foreign 
countries,  agents  at  outports,  intelligent  shipmasters^ 
and  young  men  entering  offices  where  Insurance  forms 
a  branch  of  the  business, — all  of  whom  desire  a  short 
and  royal  road  to  such  a  general  acquaintance  with 
the  subject  of  Average  as  may  be  useful  to  them  in 
their  several  capacities.  The  only  books  I  know  of 
the  kind  required,  are  Lee's  Laws  of  Shipping  and 
Insurance,  and  a  volume  published  a  few  years  ago  in 
Liverpool  by  Mr.  Baily,  on  General  Average.     The 
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former  of  these  only  takes  in  Average  amongst  many 
other  matters.  The  latter  is  a  useful  book  as  regards 
the  section  of  the  subject  to  which  it  relates :  it  does 
not,  however,  emanate  from  a  London  source ;  and 
there  are,  from  some  cause  or  other,  greater  discord- 
ances between  the  practice  of  Liverpool  and  London 
than  the  difference  of  longitude  betwixt  those  two 
great  shipping  ports  will  account  for. 

To  he  ttsejulj  is  the  design  of  the  present  volume, 
and  the  desire  of  its  writer.  He  proposes  to  himself 
no  higher  aim  than  this.  He  attempts  to  be  of  ser- 
vice in  two  ways : — ^First,  by  giving  a  clear  and  prac- 
tical view  of  the  subject,  so  that  persons  consulting 
the  book  need  not  err  greatly  in  their  proceedings : 
and  with  this  intention  the  matter  is  divided  in  a 
manner  easy  for  reference ; — secondly,  by  discussing 
some  doubtful  or  anomalous  practices,  in  the  hope 
that  by  calling  attention  to  such  discrepancies,  a  more 
exact  and  consistent  rule  may  some  day  be  attained. 
He  does  not  anticipate  that  he  shall  at  all  curtail  the 
practice  of  professional  Average  Adjusters  by  such  a 
Handbook,  any  more  than  the  numerous  text-writers 
on  law  supersede  the  employment  of  barristers  and 
solicitors*  Even  when  the  general  bearing  of  laws  is 
known,  there  remains  the  practical  difficulty  of  ap- 
plying them  to  the  particular  instances ;  and  this  can 
only  be  done  by  those  persons  who  devote  themselves 
to  the  study  and  practice  of  their  profession. 

Laws  form,  in  general,  the  substructure  of  all  our 
commercial  systems,  although  the  outline  is  often 
modified  and  lost  by  an  external  covering  of  customs, 
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ancient  and  modem.  In  this  they  resemble  the 
human  skeleton,  hidden  by  its  envelope  of  muscle,  but 
which,  nevertheless,  gives  form  and  stability  to  the 
figure.  The  writer's  endeavour  has  been  to  free  this 
work  as  much  as  possible  from  legal  technicalities,  so 
that  it  may  prove,  what  it  professes  to  be,  a  handbook 
or  vade  mecum.  At  the  same  time,  such  a  treatise 
would  be  of  small  value  did  it  not  found  itself  on  the 
laws  by  which  mercantae  transactions  are  guided. 
To  give  it  real  worth,  he  has  carried  the  law  of  the 
subject  down,  as  nearly  as  possible,  to  the  time  of 
going  to  press.  The  latest  decisions  of  our  Courts 
and  Judges  are  mentioned  in  passing ;  and  a  few  very 
important  judgments,  recently  delivered,  are  given  in 
full  in  an  Appendix. 

The  Author  is  fully  sensible  how  difficult  it  is,  with 
such  an  object  as  he  has  in  view,  to  attain  the  jtiste 
milieu  between  a  style  too  popular  to  be  instructive, 
and  too  scholastic  to  be  readable.  The  highest  praise 
which  can  be  given  to  a  book  of  this  nature  is  that 
which  an  old  poet  claims  for  the  river  Thames,  of 
being — 

"  Though  deep,  yet  clear;  though  gentle,  yet  not  dull; 
Strong,  without  rage;  without  overflowing,  full." 

But  he  has  been  led  to  hope  that  in  endeavouring  to 
give  useful  information  on  a  subject  in  which  the 
commercial  world  is  much  concerned,  he  is  making  a 
proper  application  of  twenty-three  years  spent  in  the 
study  and  exercise  of  his  profession. 

4,  Royal  Exchange  Buildings,  London, 
April,  1857. 
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WHAT  AVEBAGE  iSv?--'' 

Average  is  a  word  which  at  the  present  day  ibeTnides 
a  great  deal  more  in.  its  meaning  than  was  origioJaUy 
intended.  As  to  its  origin  varions  accounts  have 
been  given,  or,  rather,  various  guesses  have  been 
madeJ  But  although  the  exact  parentage  of  the 
word  has  not  been  satisfactorily  made  out,  Aver(xge 
unquestionably  conveys  the  idea  of  division  of  bur^ 
then  J  or  distribution  of  expense ;  the  bearing  some 
onits  by  many  —  as,  for  example,  a  heavy  weight 
carried  by  a  number  of  men.  The  signification  of 
the  term,  therefore,  corresponds  with  what  we  now 
call  General  Average.* 

*  Writers  on  scientifio  snbjects  frequently  expend  themselves  at 
the  outset  in  definitions  and  derivations.  Though  this  is  often 
carried  to  excess,  it  is  not  unreasonable  that  some  labour  should 
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2  WHAT  AVERAGE  IS. 

The  same  word  with  a  somewhat  analogous  mean- 
ing found  its  way  into  the  Bill  of  Lading,  where  it 
signifies  a  small  contrihutton  from  all  the  proprietors 

be  devoted  in  seeking  the  original  tenns,  as  their  etymology  usually 
throws  useful  light  on  the  matter  to  which  they  relate.  This  reason 
is  my  apolpgy  lor  the  present  note. 

By  the  common  consent  of  nations,  one  word,  slightly  modified 
only  by  the  genius  of  each  languag^|**has  been  adopted  to  express 
marine  losses.    It  will  be  seen  hoit^Jidltotical  this  word  is  : — 

English,  Average.    ^    '*  I  *  •  *  German,  Averie, 

French,  Avarie.    •.  •!••*•  Italian,  Avaria, 

Dutch,  Avery.    •*  >•*•  Spanish,  Avaria, 

Danish,        X^a^ie  Portuguese,  Avaria. 

Norwegian,  4  •••,         '  Kussian,  ^i;areta. 
Swedish,  ^l^erie. 

The  following  ateears  to  be  its  most  probable  pedigree : — 
From  the/lj^etok  noun  j3<ipoc,  a  burthen,  we  have  the  adjective 
/3af>^,  heaS;>^^\vhiffhty ;  also  the  correspondent  negative  d/Sof^^c,  not 
^r<A«n^^,  Wetaphorically,  not  hurihensome.  Now,  by  the  well- 
kso^«  flobstitution  of  the  English  v  for  the  Greek  /3,  we  come  to 
ibe  V<^  oivarees,  which  nearly  approaches  the  form  presented  in 
molem  Ettropean  languages.  But  it  may  be  objected  that  we 
poBPMD  few  direct  Greek  etymons,  and  that  we  receive  Helkoiic 
roots  chiefly  through  the  Latin  medium,  and  that,  consequently, 
we  must  seek  in  the  Boman  language  a  nearer  link.  We  therefore 
take  the  verb  averro,  to  carry  away,  and,  by  an  allowable  metaphor, 
to  Ugktenj  and  trace  it  in  the  late-Ladn  verb  averare,  and  thenoe  to 
the  more  spurious  noun  averagiumj  authorised  by  Sir  H.  Spelman. 
We  do  not  stop  to  connect  the  Latin  verb  with  the  above  Greek 
roots,  although  it  could  be  done.  But  it  is  a  question  whether  the 
word  had  not  been  adopted  very  early  into  the  Teutonic  .fiunily  <^ 
languages ;  and  looking  at  an  old  English  dictionary,  a  number 
of  words  will  be  found  having  the  same  radical.  Thus  we  have, 
on  the  anthority  of  Domesday  Book,  omto,  a  pUmghmaiCe  day's 
toarh  (his  proper  quota);  also  we  find  aver^  weaUh  (Fr.  apoir^  qy.), 
and  a  beast  of  burthen.  But  more  important  is  the  thoroughly 
Saxon-Engliah  word  aver-pennyy  numey  contributed  towards  the  king's 
averages,  or  carriages,  to  be  freed  from  that  charge*  Here  average 
and  carriage  are  used  as  synonyms.    Then  we  have  average  itself. 
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of  merchandise  on  board  a  vessel,  to  be  giyen  to  the 
master  bs  an  encouragement  for  taking  care  of  their 
goods.  In  its  primitiye  sense  the  term  is  not  properly 
applied  when  we  speak  of  a  partial  loss  happening  to 
goods  as  a  Particular  Average;  for  that  is  a  loss 
falling  on  a  special  interest :  nor  for  the  repairs  of  a 
ship  required  in  consequence  of  damage  happening 
to  her  by  sea  perils.  The  use  of  the  word,  however, 
may  now  seem  justified  in  these  latter  instances, 
because,  since,  the  system  of  marme  insurance  has 
prevailed,  even  these  special  losses  are  distributed 
among  many  assurers  or  underwriters ;  and  their 
being  so  borne  may  entitle  them  to  the  name  of 
Aver(zges. 

But  it  is  useless  to  quarrel  with  a  name  which  is 
in  very  general  use  all  over  the  world,  however  much 
we  may  object  to  its  application  when  speaking 
strictly.  We  will  therefore  accept  it  in  the  seaiise 
in  which  it  is  ordinarily  used,  and  proceed  to  see 
into  what  heads  the  word  divides  itself.  These  are, — 

First,  and  most  properly,  General  Average. 

Secondly,  Those  charges  and  expenses  which  arise 
when  a  laden  vessd  puts  into  a  port  of  dis- 

an  agricultiiTal  word,  meaning  the  breaking  up  of  conirJUlde;  also 
averia^  plough-cattle,  and,  as  a  last  instance,  aver-comf  rent  paid  in 
com  to  religious  houses. 

Through  all  these  woids  nms  the  idea  either  of  coniributioB  or 
of  burthen^  except  in  the  word  average  itself,  ut  supra. 

I  must  beg  pardon  of  the  reader  for  detuning  him  on  the 
threshold  bj  speoolations  irhich,  after  aH,  are  rather  amusing  than 
of  real  impOTtanoe. 

B  2 
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Genebal  Average. 

Definiiion. 

General  Average  means  a  contribution  according 
to  value  made  by  iJbe  associated  interests  wbich  form 
a  marine  adventure*  These  are  the  ship  itself ;  the 
merchandise  she  carries ;  and  the  freight  she  earns. 
The  persons  to  whom  these  several  interests  belmig 
are  sometimes  called  the  Co-adventurers.  The  oliject 
of  this  contribution  is  the  repayment  of  some  expense 
incurred,  or  the  restitution  of  something  valuable 
sacrificed,  for  the  benefit  of  the  whole.  This  defini- 
tion of  a  very  reasonable  principle  being  kept  in  view 
will  be  a  key  to  the  whole  subject.  We  can  bring  to 
its  test  any  charges  undertaken  or  any  loss  sustained 
in  connection  with  a  laden  ship.  We  ask,  Was  this 
expense  entered  upon  for  the  benefit  of  all  parties 
concerned  ?  Was  this  part  of  the  ship  or  this  portion 
of  the  cargo  knowingly  and  voluntarily  destroyed  or 
abandoned  to  procure  the  safety  of  all  the  remaining 
united  interests  ?  If  we  can  answer  in  the  affirmative 
we  may  be  pretty  certain  that  those  costs  or  that 
loss  are  in  the  nature  of  General  Average.  To  see 
whether  an  expense  or  a  sacrifice  do  entirely  fulfil 
this  condition  requires  in  many  cases,  it  is  true,  more 
than  a  first-sight  glance.  Like  other  definitions  this 
begins  by  being  simple,  but  in  multiplying  its  appli- 
cations to  cases  other  points  become  involved,  which 
must  be  considered  and  harmonised  with  it.     Thus 


ITS  M£A:Sr[NG  DEFINKD.  7 

to  take  ane  example,  the  ammunition  expended  in 
defending  a  ship  against  an  enemy,  and  the  expense 
of  curing  the  hurts  of  the  seamen  wounded  in  the 
defence,  are  held  not  to  partake  of  the  nature  o£ 
General  Average.  The  grounds  on  which  this  ex- 
ception is  founded  are  very  nice,  and  prohably  are 
not  strong;  but  I  give  the  instance  to  show  that 
other  considerations  sometimes  intervene  between  the 
general  rule  and  its  particular  application.  And, 
again,  the  simplicity  of  any  rule  becomes  interfered 
with  after  long  use  by  the  introduction  of  new 
questions  concerning  it,  some  of  which  are  confessedly 
important,  whilst  others  are  rather  to  be  called 
ingenious  difficulties  thrown  in  the  way.  Thus,  re- 
specting  General  Average,  the  question  is  raised, 
how  far  the  successful  result  of  any  act  is  necessary 
to  its  being  classed  as  a  subject  of  general  contri- 
bution. Again,  whether  the  sacrifice  of  the  whole 
of  one  of  the  co-interests  can  be  considered  to  be  for 
the  advantage  of  all, — ^for  that  includes  the  interest 
sacrificed.  And,  how  far  the  consequences  of  a 
General  Average  act  are  to  be  allowed  to  extend, 
and  yet  come  within  the  definition.  And,  to  what 
extent  it  is  necessary  that  the  thing  sacrificed  should 
have  been  first  specially  chosen  and  limited.  Such 
questions  certainly  create  some  uncertainty  as  to  the 
original  proposition ;  and  there  seems  a  tendency  in 
people  to  a  wanton  introduction  of  complex  reasoning 
about  plain  matters.  Yet  usually  a  person's  own 
mind  fixed  on  the  simple  principle  above  stated  will 
tell  him  more,  and  lead  him  to  sounder  conclusions, 
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than  seven  wise  men  who  can  render  a  reason  but  who 
do  so  subtiUy  and  hypercritically.  In  all  commercial 
transactions  simplicity  ought  to  be  maintained  as  one 
of  the  first  elements  of  safety. 


^ 


Op  Jettison. 

Jettison  defined. 

Jettison,  occasionally  written  Jetsam,  signifying  a 
throwing  overboard,  was  probably  the  first  occasion 
of  General  Average  contribution.  In  the  case  of 
jettison  the  cause  and  the  consequence  are  so  closely 
connected, — ^the  means  taken  to  procure  safety  when 
danger  was  imminent,  and  the  propriety  of  making 
all  the  persons  who  received  pecuniary  benefit  by  those 
means  share  in  indemnifying  the  sufferer,  are  so  plain 
and  clear  that  they  speak  to  our  commonest  feelings 
of  justice.  Jettison  is  the  casting  out  of  the  ship 
when  in  great  danger  a  portion  of  her  cargo  or  a 
part  of  her  own  stores,  materials,  &c.  It  is  requi- 
site that  the  act  should  be  performed  advisedly 
and  deliberately ;  and  before  proceeding  to  effect  it, 
the  master  usually  consults  the  ship's  company  and 
obtains  their  sanction  for  the  sacrifice.*  The 
occasion  and  circumstances  of  the  jettison  ought  to 
be  carefully  inscribed  in  the  log-book,  together  with 
the  exact  quantities  of  the  articles  so  lost  as  far  as 
they  can  be  ascertained. 

*  By  ike  law  of  England,  the  master  is  not  bound  to  consult  with 
his  officers  or  crew  previously  to  the  sacrifice,  although  this  course 
when  practicable  is  often  prudent. — Maule  and  Pollock^  p.  192. 
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Such  are  the  formalities.  The  goods  thrown  over- 
board must  be  those  stowed  below  deck*  On  the 
subject  of  deck-loads  thrown  overboard  I  shall  have 
occasion  to  speak  hereafter.  Of  the  ship's  stores  cast 
into  the  sea,  only  those  are  allowed  to  enter  into  the 
General  Average  which  were  in  secure  and  proper 
situations  previously. 

The  objects  thrown  overboard  must  have  been  ex- 
pressly selected  for  the  purpose.  To  throw  away  that 
which  must  of  necessity  be  lost  independently  does 
not  come  under  the  term  Jettison.  Neither,  to  cast 
overboard  a  wreck  of  spars  and  ropes  which  had  been 
carried  away  in  a  gale  and  which  were  encumbering 
the  deck.  This  latter  act  is  one,  indeed,  of  prudence, 
but  not  one  entitling  general  contribution.  The  first 
or  actual  cause  of  the  loss  was  not  voluntary,  but  was 
in  a  peril  of  the  sea ;  and  the  subsequent  cutting  away 
the  wreck  merely  completed  what  had  before  been 
begun  by  the  winds  and  waves.  By  some  foreign  regu- 
lations the  value  of  the  wreck  itself,  as  wreck,  is 
allowed  in  Greneral  Average,  and  this  appears  reason- 
able enough;  but,  hitherto,  no  such  allowance  has 
been  made  in  this  country.  Nor  will  it  be  allowed  to 
charge  as  General  Average  the  throwing  overboard 
certain  parts  of  the  furniture  and  stores  of  the  ship 
which  are  by  custom  carried  in  notoriously  unsafe 
situations ;  such  as  water-casks,  a  stern  boat  hung 
on  davits,  hawsers  and  warps  coiled  on  deck  (except 
when  in  the  vicinity  of  land),  and  a  few  other 
things. 
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As  to  Freigki. 

The  owner's  freight  bemg,  so  to  speak,  contaiiied  in 
tbe  goods,  shares  the  fate  of  the  merchandise,  and  is 
jettisoned  with  the  goods  thrown  orerboard.  The  lost 
freight  is,  therefore,  also  recoverable  by  Greneral  Ave- 
rage contribution. 

Value  of  the  things  jettisoned. 

The  first  point  which  requires  to  be  settled  is  as  to 
the  value  of  the  articles  jettisoned,  to  be  taken  in  ad- 
justing. Here  the  rule  is  plain  and  very  reasonable. 
The  person  whose  property  has  been  sacrificed  for  the 
common  benefit  is  to  be  placed  in  the  same  position 
relatively  to  the  other  persons  associated  with  him  as 
if  his  goods  had  arrived  with  theirs  at  their  destination. 
An  actual  loss  has  been  sustained,  and  it  is  to  fall  on 
all  the  co-adventurers.  The  particular  sufferer  is  to 
be  left  ndther  better  nor  worse  off  than  the  others. 
Not  worse — foft  the  co-adventurers  are  to  make  good 
his  loss :  not  better — ^for  he  contributes  to  his  own 
d^ciency.  Did  he  not  do  this  he  would  be  better 
off  than  the  rest,  for  he  would  receive  his  interest 
in  full  whilst  the  others  would  be  rated  in  order  to 
reinstate  him.  But  as  he  is  not  suffisred  to  lose  by 
the  transaction,  so  neither  is  he  allowed  to  make  a 
gain  of  it^  The  market  value  of  goods  similar  to 
those  of  which  he  has  been  deprived,  at  the  time  of 
the  ship's  arrival,  is  to  be  ascertained*  If  some  of  the 
sufferer's  goods  out  of  the  particular  parcel  from  which 
the  jettison  was  effected  arrive,  the  comparison  wiU 
be  easily  made  by  their  means.    Unless  there  be  some 
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very  dear  proof  that  his  goods  were  damaged  at  the 
tiiae  they  were  thrown  oy whoard,  it  is  to  be  assumed 
that  they  were  sound ;  and  the  fact  that  oth»  of  his 
goods  arriyed  in  a  damaged  condition  will  not  militate 
against  him  unless  it  can  be  shown  that  their  damage 
toc^i:  place  previous  to  the  jettkcm.  From  the  market 
yalue  of  the  goods,  estimated  by  taking  the  invoice 
weights  properly  reduced,  or  else  by  a  comparison 
with  that  portion  of  th^n  which  actually  arrived,  are 
to  be  deducted  the  freight,  duty,  brokerage,  landing 
charges,  &c.,  which  would  have  beoi  paid  had  the 
merchandise  come  to  market  iu  its  usual  course ;  the 
object  being  to  place  the  jettisoned  goods  on  exactly 
the  same  footing  with  those  of  the  same  kind  and 
quality  which  reached  their  destination.  The  only 
charge  that  should  not  be  deducted  is  the  merchant's 
commission,  for  that  was  his  expected  profit  attach- 
ing to  the  lost  goods,  and  he  has  been  deprived  of  it 
by  their  sacrifice,  equally  with  the  own^*8  of  the  goods 
or  the  freight  who  lost  their  property  for  the  general 
good. 

The  gross  amount  of  the  freight  sacrificed  by  the 
jettison  is  also  to  be  ascertained,  and  to  be  included 
in  the  average  on  the  shipowner's  behalf. 

Occasionally,  the  invoice  cost  or  shipping  value  of 
the  goods  jettisoned  is  resorted  to.  This  usually  hap- 
pens  when  a  jettison  has  occurred  soon  after  the  sailing 
of  the  ship,  which  puts  back  to  her  port  of  departure, 
and  it  is  desired  that  the  average  should  be  settled 
wi^ut  waiting  for  Ihe  conq>letion  of  the  voyage.  In 
this  case  care  must  be  taken  to  place  all  values  on  an 
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equal  footing : — u  e.  to  ascertain  them  all  at  the  same 
time  and  place.  This  arrangement,  howeveri  is  rather 
convenient  than  correct. 

The  values  of  stores  and  appurtenances  of  the  ship 
when  thrown  overheard  are  more  easily  discovered. 
When  they  are  replaced  with  new  articles  of  the  same 
sort,  common  consent  has  decided  that  two-thirds  only 
of  their  full  value  shall  he  charged  in  the  average 
statement,  the  other  third  representing  the  previous 
wear  they  had  undergone.  A  sixth  only  is  deducted 
from  Chain  Cahles,  and  Anchors  are  allowed  in  full. 
If  the  vessel  he  on  her  first  voyage  no  deduction  is 
made  from  the  value  of  the  stores  and  materials. 

ContriJmting  Values. 

We  now  come  to  the  second  question,  viz.,  upon 
what  values  are  the  interests  benefited  by  the  jettison 
to  contribute.  The  answer  is  unobjectionable.  The 
benefit  resulting  to  each  of  the  co-adventurers  is  to 
be  the  measure  by  which  the  contribution  of  each  is 
fixed.  The  net  or  actual  value  is  to  be  taken  of 
ship,  cargo  and  freight  at  the  port  where  the  voyage 
terminates  and  the  various  interests  become  disso- 
ciated. The  articles  jettisoned  contribute  in  the 
same  way  as  those  which  arrive.  Were  it  not  so, 
the  person  whose  goods  were  thrown  overboard  would 
be  in  a  better  position,  eventually,  than  the  others; 
for  he  would  have  the  value  of  his  inissing  property 
made  up  to  him  in  full  by  contributions  from  the  rest, 
whilst  his  goods  alone  would  be  free  from  the  expense 
of  that  contribution.     Although,  therefore,  it  may 
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at  first  sight  appear  paradoxical,  it  is  quite  right  that 
the  suffering  co-adventurer  should  contribute  towards 
his  own  loss. 

Weight  once  proposed  as  a  Basis. 

It  was  at  one  time  thought  that  as  the  actual  and 
immediate  effect  of  a  jettison  was  to  relieve  the  ship 
and  cargo  of  part  of  the  inconvenient  weight  she 
laboured  under,  weight  and  not  value  should  form  the 
scale  for  recompence  and  for  contribution.  Further 
consideration,  however,  showed  that  this  view  was 
erroneous,  and  that  a  monetary  basis  was  the  best 
and  most  equitable  one  which  could  be  adopted. 

Analogous  Cases. 

Besides  the  plain  and  unmistakeable  act  of  jettison 
concerning  which  I  have  been  speaking,  there  are 
other  measures  taken  in  order  to  escape  from  danger 
which  are  of  the  same  character  as  jettison  ;  — 
analogues  of  it,  without  being  absolutely  identical. 

Of  such  is  the  case  of  goods  discharged  into  boats 
for  the  purpose  of  relieving  the  ship  when  in  danger, 
and  one  or  more  of  those  boats  sinking.  So,  again, 
of  goods  discharged  from  the  vessel  with  the  same 
motive,  and  placed  on  a  rock  or  other  insecure  place, 
from  which  they  are  afterwards  washed  away. 

So  with  timber  put  overboard  to  lighten  the  ship — 
made  into  rafts,  but  subsequently  lost  by  the  rafts 
breaking  adrift. 

Means  usedy  and  Consequences. 

The  means  and  consequences  of  effecting  a  jettison 
may  be  classed  with  it,  though  not  coming  under  the 
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same  name.  In  an  adjustmeait  of  ayerage  these  should 
follow  in  the  immftdiate  train  of  the  jettison.  Such 
are  the  breaking  down  of  bulkheads,  and  doii]^  other 
damages  to  the  ship  in  order  to  get  at  the  cargo  which 
is  to  be  thrown  overboard :  also,  the  injury  inflicted 
on  the  sides  of  the  vessel  and  its  metal  sheathing  by 
the  act  of  jettison,  or  afterwards  by  the  objects  float- 
ing in  the  water. 

The  instances  mentioned  above,  viz.,  of  goods  lost 
in  boats  in  which  they  had  been  discharged,  or  from 
rocks  and  other  places  on  which  they  had  been  tem- 
porarily placed,  might  be  called  medicUe  jettison.  The 
means  taken  had  the  same  object  in  view  as  an  abso- 
lute casting  of  the  goods  into  the  sea, — ^to  relieve 
the  ship,  and  so  to  save  the  remaining  interests.  And 
because  an  attempt  was  made  to  prevent  their  instan- 
taneous loss,  which  must^have  taken  place  had  the 
goods  been  simply  thrown  overboard,  this  economical 
act  is  not  to  operate  against  the  owner  of  the  goods 
thus  eventually  lost.  In  these,  as  in  all  other  cases 
of  voluntary  loss,  the  spirit  of  the  act  is  to  be  inquired 
into.  And,  as  conunon  sense  is  said  to  be  the  true 
interpreter  of  common  law,  so  a  truly  equitable  con- 
sideration of  circumstaaces  will  prove  a  safe  guide  for 
determining  all  such  questions. 

Damage  to  Goods  in  the  Hold  during  Jettison. 

It  sometimes  happens  that  in  opening  the  hatches 
to  efiect  a  jettison,  an  occasion  which  is  necessarily 
most  frequent  during  bad  weather,  water  enters  the 
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hold  by  the  hatchway,  and  injures  the  goods  stowed 
in  the  neighbourhood.  On  proposmg  this  case  there 
scarcely  seems  room  for  a  doubt  that  sudi  damage 
should  be  claimed,  in  General  Average,  shnilarly  to 
jettison,  not  only  as  being  quite  analogous  to  tiiat, 
but  actually  involved  in  the  act  of  jettison  itsel£  Yet 
the  question  as  to  how. such  damage  should  be  dis- 
posed of  is  by  no  means  a  settled  one.  I  suppose  lew 
people  would  be  found  to  dispute  the  principle  which 
makes  such  losses  General  Average,  except  upon  some 
fine-drawn  argument  about  the  extent  and  intention, 
the  mediate  and  immediate  ccmsequenoes  of  vcduntary 
acts.  Such  reasonings  appear  too  metaphysical  to 
apply  to  mercantile  questions,  which  should  be  an* 
swered  in  a  simpler  manner.  I  shall  have  occasion  to 
point  out  the  adoption  of  similar  styles  of  reasonii% 
about  other  matters  connected  with  the  subject  of 
these  pages ;  and  I.  would  only  ask  the  advocates  dP 
such  fine  distinctions  whether,  with  our  finite  powers, 
we  can  ever  foreaee  all  the  consequences  of  any  act  of 
ours;  and  whethw  we  can  curb  or  prev^it  eSods 
depending  on  such  acts  from  extending  fiar  beyond  the 
limits  we  at  first  intended.  Take  the  analogous  case 
of  water  poured  on  a  bumii^  house  to  extinguish  the 
flames,  and  which  watw  destroys  the  books  in  the 
library ;  will  any  one  ui^  in  favour  of  an  insurance 
office  not  payii^,  that  damage  by  water  was  onltf  inci- 
dental and  unintentional^  and,  therefore,  removed  from 
the  rule  whidi  makes  the  insurance  company  liable 
for  fire  ?  I  am  sure  tiiat  no  such  argument  would  be 
maintained  for  a  moment. 
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There  is,  however,  more  show  of  reason  in  an  objec- 
tion being  made  to  this  kind  of  damage  constituting 
General  Average,  on  the  ground  of  expediency.  This 
is  the  true  root  of  the  objection,  which,  when  honestly 
avowed,  is  entitled  to  its  full  weight.  In  principle  it 
does  not  seem  to  be  of  much  importance  whether 
cargo  be  thrown  into  the  water  or  water  be  thrown 
into  the  cargo,  provided  the  act  were  required  for  the 
salvation  of  the  joint  interests,  and  was  undertaken 
for  that  end.  But  if  it  be  urged  that  the  admission 
of  claims  of  this  kind  is  opening  a  dangerous  door  to 
fraud  and  leading  the  way  to  extreme  uncertainty ;  if 
it  can  be  shown  that  it  is  next  to  impossible  to  indi- 
cate what  damage  did  really  accrue  in  consequence  of 
a  voluntary  act  and  how  much  of  it  arose  from  leak- 
age and  other  involuntary  causes ;  if  it  be  told  us  as  a 
matter  of  fact  that  when  such  a  principle  was  acted  on 
very  numerous  claims  were  made,  especially  in  certain 
trades,  which  are  known  to  have  been  fraudulent, — we 
should  be  right  in  saying  that  though  we  adhere  to 
our  rule  as  a  matter  of  principle,  yet  it  may  be  better 
to  depart  from  it  in  some  cases  on  the  ground  of  conve- 
nience and  for  the  avoidance  of  fraud  and  uncertainty, 
and  to  draw  some  arbitrary  lines, — only  admitting 
frankly  that  they  are  arbitrary,  and  are  drawn  on 
account  of  the  reasons  stated.  But  I  would  never 
resort  to  this  arbitrary  line  where  a  case  is  clear,  defi- 
nite, and  free  from  suspicion.  In  the  instance  under 
discussion  I  have  always  been  of  opinion  that  this 
description  of  damage  is  most  properly  General  Ave- 
rage, and  should  not  be  rejected  from  recovery  as 
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such  except  when  uncertainty  prevails  as  to  its  cause 
and  limits. 

Jettisan  of  Deck  Cargoes. 

But  the  most  disputed  subject  in  connection  with 
jettison  is  the  throwing  overboard  of  Deck  Cargo. 
It  answers  the  purpose' of  the  shipowner  to  carry 
cargo  on  deck,  to  increase  the  earnings  of  his  vessel ; 
and  it  is  frequently  a  convenience  to  the  merchant, 
likewise,  to  send  away  as  large  a  quantity  as  possible 
of  timber  or  other  goods  in  one  bottom.  But  it  will 
not  be  denied  that  encumbering  the  deck  of  a  ship 
with  cargo  not  only  places  the  goods  so  exposed  in 
a  situation  of  additional  danger,  but  entails  increased 
risk  on  the  vessel  and  the  cargo  below  deck,  by  the 
surplus  weight,  the  elevation  of  the  centre  of  gravity, 
and  the  greater  difficulty  occasioned  in  maooeuvring 
the  ship.  The  law  interposed  to  render  deck-loads 
illegal  on  certain  voyages  except  within  prescribed 
seasons.*  Deck  cargoes  are,  however,  common  at  all 
seasons.  Were  the  two  consenting  parties  alone  con- 
cerned, viz.,  the  shipowner  who  takes  a  deck-load 
and  the  merchant  who  ships  it,  there  would  probably 
be  but  little  dispute,  because  each  would  be  cognizant 
of  the  risk  he  thereby  incurred, — the  one  of  losing 
his  goods,  the  other  of  losing  his  freight,  and  both  of 

♦  By  the  "Customs  Consolidation  Act"  of  1853,  16  &  17  Vict., 
ch.  107,  deck  cargoes  are  forbidden  to  be  carried  from  ports  of 
British  North  America  and  Honduras,  between  ihe  Ist  of  September 
and  the  1st  of  May.  The  clearing  officer  is  to  gire  a  certificate 
that  all  the  cargo  is  below  deck.  Penalty  on  the  captain  for  sailing 
without  such  certificate,  1001.  for  each  offence. 
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them  imperilling  the  entire  joint  adventure.  As 
between  these  two  parties,  therefore,  a  settlemept  is 
made  either  by  each  bearing  his  special  loss,  or  each 
contributing  towards  the  joint  loss,  ad  valorem. 

But  there  are  two  other  classes  of  persons  whose 
interests  may  be  damnified  by  this  proceeding,  and 
they  must  be  considered. 

First,  there  may  be  shippers  of  goods  below  deck 
quite  unconnected  with  the  proprietor  of  the  goods  on 
deck,  and  perhaps  ignorant  when  they  sent  their  pro- 
perty on  board  of  the  intention  of  carrying  any  ^ck 
cargo.  These  will  m^e  that  in  case  the  deck-load  is 
thrown  overboard,  although  for  the  general  preserva- 
tion, they  must  not  be  called  upon  to  contribute  to 
the  loss,  inasmuch  as  they  never  assented  to  goods 
being  placed  on  board  in  an  extra-dangerous  situa- 
tion at  their  risk ;  but,  on  the  contrary,  that  they  are 
the  injured  parties  by  the  general  increase  of  danger 
caused  to  the  whole  of  the  interests  through  carrying 
a  deck -load  at  all.  They  will,  at  most,  consider 
themselves  unconcerned  in  the  fate  of  goods  above- 
boards  whether  they  be  safe  or  lost;  and  will  not 
consent  to  contribute  to  reinstate  the  loss  of  them,, 
although  admitted  to  have  been  voluntary  and  deter- 
mined on  to  relieve  the  ship  when  she  was  in  danger. 

So  iar  their  argument  and  cause  appear  good.  But 
a  contrary  doctrine  may  be  maintained,  if  it  can  be 
shown  that  the  custom  of  carrying  deck-loads  is  so 
usual  and  so  well  known  that  every  shipper  in  par- 
ticular trades  and  places  is  well  aware  of  this  fact, 
and  ships  with  that  knowledge  in  his  mind.     Th^re 
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is  an  important  trade  consiffting  of  the  importation  of 
cattle  and  other  live  stock  into  this  country,  a  con- 
siderahle  part  of  which  is  carried  on  deck.  The  deck 
hecomes  the  proper,  hecanse  the  hest  place,  for  sea- 
home  animals.  The  case  of  Grould  v.  Oliver  related 
to  the  throwing  overboai^d  a  quantity  of  pigs  from 
the  deck,  hut  it  wafi  never  hroi^ht  to  a  satisfactory 
conclusion*  It  is  thought^  however,  to  support  the 
doctrine  that  the  jeUiaon  ef  Uving  animals  carried  on 
deck  according  to  custom  is  General  Average. 

Any  other  sacrifice  of  live  stock  carried  on  deck 
than  hy  actual  jettison  must  necessarily  he  rare,,  hut  it 
would  be  d  fortiori  General  Average.  A  remarkable 
case  occurred  (Dec,  1856)  of  a  steamer,  the  TrmAa- 
douTy  bound  from  Cork  to  Milfbrd  with  a  deck  cargo 
of  live  stock,  being  driven  to  bum  150  pigs  for  fuel  in 
the  boiler  furnaces,  the  vessel  having  exhausted  her 
own  fuel  durii^  an  extraor^Unary  detention  at  sea, 
caused  by  violent  adverse  weather.  It  is  proper  to 
add,  however,  that  the  pigs  had  previously  died  from 
the  severity  of  the  weather.  In  the  extremity  to 
which  the  ship  was  reduced,  every  spar  and  loose 
piece  of  timber  on  board  was  also  bomt. 

And  there  is  another  very  important  interest  con- 
nected with  those  hitherto  considered,  which  very 
much  influences  all  questicms  of  Average, — I  mean 
that  of  the  underwriters  or  insurers.  We  have  not 
yet  had  occasion  to  refer  to  insurance  as  an  element 
in  General  Contribution;  and  as  we  shall  shortly 
have  to  enter  fully  on  the  subject  of  insurance,  it  will 
suffice  in  this  place  to  say  that  i3m  underwriters'  in- 
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terest,  though  in  general  terms  concurrent  with  that 
of  the  parties  whose  property  is  by  them  insured,  is 
not  in  all  respects  identical.  So  in  this  very  instance. 
Even  though  the  original  parties  to  a  jettison  of  deck- 
load  may  have  to  pay  their  quota,  the  underwriter, 
unless  his  consent  to  risk  of  deck  cargo  has  been 
specially  obtained  previously,  wiU  object  to  contri- 
buting towards  the  jettison  of  such  goods,  whether 
he  have  insured  the  cargo  itself,  the  ship,  or  the 
freight.  He  objects  to  it  as  an  additional  and  un- 
warrantable risk;  one  not  contemplated  in  the  rate 
of  premium  he  ordinarily  charges. 

With  timber-carrying  ships,  however,  it  is  so  com- 
mon to  take  a  deck-load  that  policies  on  cargo  usually 
include  a  written  clause  expressing  the  underwriters' 
liability  in  respect  of  that  portion  of  the  cargo.  The 
clause  is  rarely  introduced  in  policies  on  ship  or 
freight ;  so  that  up  to  the  present  moment  it  may  be 
said,  that  underwriters  are  not  responsible  for  jettison 
of  deck-loads  unless  the  policy  contains  an  express 
agreement  to  that  effect.  That  agreement  is  generally 
couched  in  the  words  "  in  and  over  all,'*  or  "  on  goods 
above  and  below  deck,'*  or  "  including  risk  of  deck- 
load." 

I  have,  however,  long  entertained  doubts  whether 
underwriters  have  any  valid  grounds  for  resisting  jetti- 
son of  deck  cargo,  even  without  a  special  clause.  The 
custom  is  so  general  in  some  trades  that  it  cannot  be 
ignored  or  held  to  be  an  innovation.  If  it  were  so 
detrimental  to  safety  as  is  alleged  it  would  not  only 
be  excepted  from  indemnity  itself,  but  the  carrying  a 


JETTISON  OP  DECK  CARGOES.  21 

deck-load  would  discharge  the  underwriter  from  his 
contract  generally.  In  the  late  case  of  Cunard  v.  Hyde^ 
(Queen's  Bench,  June  1858,)  the  policy  included  the 
risk  of  deck-load.  The  vessel  with  a  deck  cargo 
sailed  on  the  14th  September,  and  without  the 
clearing  -  officer's  certificate.  The  defence  of  the 
underwriter  was  that  the  policy  was  void  ah  initio,  v 
The  Court  decided  otherwise.  The  captain's  offence 
against  the  Act  of  16  and  17  Victoria  did  not  make 
the  voyage  illegal  so  as  to  void  the  policy:  and  the 
distinction  was  drawn,  incidentally,  between  the 
position  of  a  shipowner  or  master  guilty  of  an  illegal 
act,  and  an  innocent  proprietor  of  cargo  ignorant  of 
and  non-participant  in  such  act.  Underwriters  have 
it  in  their  power  to  escape  from  such  a  risk  by  not 
underwriting  ships  or  goods  in  particular  trades,  or  by 
charging  an  additional  premium  adequate  to  the  aug- 
mented danger.  On  the  broadest  principle  of  sacrifice 
for  the  general  good  I  think  they  are  liable  in  this 
respect,  and  that  eventually  their  liability  will  be 
generally  acknowledged.  I  am  confirmed  in  my  view 
by  what  Mr.  Amould*  has  expressed,  in  his  laborious 
and  very  valuable  work  on  Marine  Insurance,  on  this 
subject.  He  says :  ^^  But  the  most  important  exception 
(i.  e.  to  contribution)  is  that  of  goods  carried  on  deck^ 
which,  as  they  tend  to  embarrass  the  navigation,  are 
not  contributed  for,  if  jettisoned,  unless  they  are  so 
carried  according  to  the  common  usage  and  course  of 
trade  on  the  voyage  for  which,  they  are  shipped.     On 

*  Now  Sir  Joseph  Amould,  a  Puisne  Judge  of  the  Supreme 
Court  of  Bombay. 
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proof,  however,  of  eucli  usage,  they  are  coBtribaied  for, 
if  jettisoned,  like  other  goods ;  and  no  notice  to  the 
underwriters  of  the  existence  of  such  custom  is  neces- 
sary in  order  to  make  them  liable^  they  being  bound 
to  know  the  usage  of  the  particular  trade.  Thus,  car- 
boys of  vitriol,  timber  on  the  voyage  between  London 
and  Quebec,  and  pigs  between  London  and  Waterford, 
have  been  contributed  for,  after  jettison,  though  carried 
on  deck,  an  usage  of  trade  being  proved,  in  each  case, ' 
so  to  carry  them/^  He  suj^ports  his  statement  by 
reference  to  the  great  Frendi  writers  on  Lisurance, 
Emerigon  and  Valin,  and  by  l^e  English  decisions  in 
the  causes  of  Boss  v.  Thwaites,  Da  Costa  v.  Edmonds, 
Gould  V.  Oliver,  and  Milward  v.  Hibbert. 

Park,  whose  authority  claims  our  greatest  respect, 
says  deariy,  goods  lashed  on  deck,  if  sanctioned  by 
usage,  are  entitled  to  a  contribution  in  General 
Average.  The  mere  fact  of  stowing  goods  on  deck 
will  not  relieve  the  underwriters  from  responsibility, 
'  inasmuch  as  they  may  be  placed  there  according  to 
the  usage  of  the  trade,  and  so  as  not  to  impede  the 
navigation,  or  in  any  way  to  increase  the  risk.  He 
cites  as  an  authority  Milward  Vi  Hibbert.  In 
Gould  V.  Oliver,  during  which  trial  reference  was 
made  to  Da  Costa  r.  Edmonds,  it  was  held  that  as  the 
stowage  of  timber  on  deck  was  sanctioned  by  usage 
the  loss  was  properly  the  subject  of  General  Average. 

I  am  bound,  however,  to  say  that  underwriters  do 
not  take  these  decisions  to  be  conclusive,  or  admit 
that  the  principle  is  yet  settled. 

*  Arnould,  p.  888. 
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Jettison  of  the  entire  Cargo. 
The  last  point  connected  with  jettison  which  I  shall 
have  to  discuss  is  that  alluded  to  in  page  7*  It  is  a 
rule  which  some  writers  have  laid  down  that  it  must 
he  part  of  the  cargo  thrown  overhoard  which  con- 
stitutes  General  Average,  hut  Ihat  if  the  whole  wwe 
so  sacrificed  there  could  he  no  ground  for  the  cargo's 
cooLtrihuting,  becaose  it  was  entirely  abandoned  for 
the  safety  of  the  remaining  interest.  Now  in  practice 
we  can  hardly  concave  a  case  in  which  the  entire  of 
the  ship's  cargo  duould  be  thrown  overboard.  I  nevw 
heard  of  its  being  done.  So  that,  practically,  the  doc- 
trine is  useless,  and  does  not  apply  to  real  acts.  B.ut 
it  is  also  wrong  in  theory.  Suppose,  by  way  <^  argu- 
ment, that  the  whole  of  the  cargo  were  jettisoned. 
Previous  to  that  aet  being  determined  on  all  the 
associated  interests  were  in  danger  of  being  lost  toge- 
ther. But  a  general  saving  maybe  effected  by  some 
velontary  sacrifice,  and  the  cargo  is  selected, — not 
because  it  is  intended  to  make  that  the  scapegoat  to 
bear  the  whole  of  the  impending  loss,  but  because  the 
sacrifice  of  that  portion  of  the  co-adventure  will  be 
the  efficient  cause  of  safety  to  the  rest.  The  ship  is 
saved.  The  propijetw  of  the  cargo  would  therefore 
demand  of  the  shipowner  to  make  good  the  value  of 
his  goods  sacrificed  for  the  selfish  olject  of  saving 
the  ship.  If  the  shipownw  succeeded  in  resisting 
this  demand,  the  whole  loss  would  remain  with  the 
proprietor  of  the  cai^.  This  is  one  horn  of  the 
dilemma.  If,  however,  the  cargo  prevailed,  and  the 
ship  had  to  make  good  the  entire  value  of  the  goods, 
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then  the  cargo  would  have  been  the  only  gainer  by 
this  voluntary  loss.  What  then  is  the  reconciling 
course  which  equity  would  point  out  ?  Why,  that 
the  ship,  the  cargo,  and  the  freight  should  each  con- 
tribute, and  so  a  similar  position  to  that  which 
existed  before  the  jettison  should  be  restored.  All 
interests  were  at  that  crisis  in  equal  and  in  imminent 
danger ;  a  judicious  act  was  performed,  by  which  a 
part  only  of  the  values  was  lost,  and  all  the  interests 
were  benefited  by  it ; — ^the  ship  being  actually  saved, 
and  the  cargo  and  freight  constructively  saved,  in  the 
sense  of  their  being  afterwards  made  good  in  value. 
AH,  therefore,  must  contribute  to  make  good  that 
loss ;  or,  in  other  words,  divide  the  loss  between  them. 

Remarks  on  Jettison. 

It  is  not,  however,  every  act  of  throwing  overboard 
which  should,  in  strictness,  be  called  a  Jettison ;  for 
that  term  implies  a  subsequent  restitution  by  contri- 
bution from  other  interests.  Maude  and  Pollock* 
refer  to  Mouses  case^  an  ancient  decision,  ^^  where  it 
was  held  that  passengers  may,  for  the  safety  of  their 
lives,  and  nams  l&oandm  cavsd^  throw  goods  over- 
board without  being  responsible  to  the  owners,  and  in 
which  no  question  of  Average,  properly  speaking, 
seems  to  have  been  raised.**  Nevertheless,  jettison, 
as  we  understand  the  term,  formed  a  portion  of  the 
Rhodian  law,  which  law  has  become  imperishable  by 
being  embalmed  in  the  maritime  judicature  of  other 
nations  down  to  the  present  day.      And  Fardessus 

*  Compendium  of  the  Law  of  Merchant  Shipping,  1853,  p.  189. 
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cites  the  letters  patent  sent  by  our  Edward  I.  to  the 
Cinque  Ports,  in  the  year  1285,  specifying  the  valu- 
ables, which  were  liable  to  contribute  in  case  of  jetti- 
son ;  of  which  the  list  appears  more  comprehensive 
than  our  own.  But  of  throwing  things  overboard 
without  respect  to  after  restitution  two  instances  are 
found  in  Scripture,  which  serve  well  for  types  of  two 
classes  of  this  emergency  :  one  being  the  case  of 
Jonah,  where  a  human  life  was  sacrificed ;  the  other 
occurring  in  the  minute  and  interesting  account  of 
St.  Paul's  shipwreck  at  Malta,  where,  in  the  great 
extremity  to  which  they  had  been  previously  reduced, 
the  ship's  company  threw  overboard  their  provisions 
and  the  tackling  of  the  ship. 

Paramount  Consideration  of  Human  Life. 

Although  in  discussing  and  legislating  upon  jetti- 
son and  other  acts  of  General  Average  we  take  into 
consideration  only  the  values  of  the  joint  interests 
of  ship,  cargo,  and  freight,  yet  there  is  no  question 
that  self-preservation  is  the  predominant  motive  for 
the  sacrifices  then  made.  This  is  so  natural  that 
no  reference  is  made  to  it  in  dealing  with  General 
Average,  in  adjustments.  It  is  not,  however,  humanity 
alone  which  silently  admits  the  saving  of  life  to  be  the 
spring  of  action  and  justifies  all  the  steps  by  which 
it  is  accomplished,  for  expediency,  even,  coincides  in 
the  same  decision.  It  is  plain  that  human  agency  is 
absolutely  necessary  for  the  preservation  of  the  pro- 
perty with  which  it  is  temporarily  associated ;  and  that 
whatever  steps,  short  of  ^  abandonment,  are  adopted  to 
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promote  the  niatj  of  the  xnaeter's  and  iBariners'  lives, 
wxe  ako  inctdBiiteUy  fcodnctiFe  of  advantage  to  the 
ship  and  her  burtheiL 

Ancient  DisctiasUms  on  this  Subject 

I  may  add  that  the  agitatkm  of  quefitioHS  bearing 
on  tills  mibject  is  by  no  means  confined  to  modem 
times.  Cicero,  in  his  Offices,  quotes  a  passage  from 
the  Sixth  Book  of  Hecatcm's  work  of  the  same 
name,  in  which  are  discussed  the  respective  rights  of 
humanity  and  private  property  in  the  case  of  a  ship  in 
danger,  when  it  becomes  necessary  to  make  a  jettison. 

Having  thus  dealt  with  the  sul^t  of  jettison,  we 
pass  on  to  the  other  heads  of  Greneral  Average  Con- 
tribution. 

Sacrifices  and  Expenses. 

These  consist  of  two  classes,  viz. : — Sacrifices  and 
Expenses.  We  will  consider  the  former  in  the  first 
place. 

Op  Sacjufices  made  for  the  General  Benefit. 

Canditixms  necessary. 

As  in  the  case  oi  jettison,  the  sacrifice  must  be 
made  deliberately,  voluntarily,  and  with  the  object  of 
saving  or  protecting  the  remainder  of  the  property 
at  stake,  if  some  judgment  be  not  used  in  the 
transaction,  doubt  and  discredit  will  be  thrown  upon 
it,  and  a  difficulty  nmy  arise  in  getting  the  parties 
interested  to  contribute  towards  1^  loss.  Thus,  a 
good  deal  of  comment  took  place  when  the  captain 
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1 

of  an  East  Indknian  tfanw  oveiiysffd  a  chest  of  silver 
plates  ^he  v«lae  of  which  was  enormoiudy  diqppopor- 

tioned  to  the  relief  offwded  hy  its  jettison.  It  naturally 

• 

created  suspicion  about  the  bona  Jldes  of  the  whole 
affiiir,  and  even  the  truth  of  the  statemeiri;.  Nor  may 
the  articleB  sacrifioed  be  those  which  would  be  lost 
immediately,  if  not  abandoned  or  destroyed.  There 
may  be  a  few  instances  in  which  such  a  sacrifice  pro- 
duced a  dedred  effioct,  but  in  general  the  inference 
would  be  that  they  were  purposely  sacrificed  to  save 
the  owner  a  private  loss  of  them  from  wfaidi  there 
was  no  escape. 

Then,  a  good  dteal  has  been  said  upon  the  necessity 
of  fixing  beforehand  the  exact  objects  and  extent  of 
the  sacrifice  to  be  made ;  and,  also,  it  has  been  held 
that  general  contribution  cannot  be  claimed  for  every 
consequ^oe  of  a  saorifioe  admitted  to  have  been  pri- 
marily made  for  the  common  good.  I  consider  this 
doctrine  somewhat  doubtful  and  over-refined.  I  shall 
have  occasion  to  notice  the  subject  hereafter,  when 
speakii^  of  ships  purposely  run  on  shore  to  avoid 
total  loss,  and  ^f  water  poured  down  the  hatches  to 
extinguish  a  fire  on  board. 

Oftke  maxim  J  ^^  Causa  proxima  non  remota  spectatur." 

I  shall  likewise  have  more  fitting  opportunity  for 
examining  the  trulb  of  a  maxim  cmrrent  in  maritime 
law,  that  caiusa  prospima  non  remota  spectatur  ;  that 
the  immediate  or  nearest  cause  of  any  loss  is  to  be 
looked  to  in  deciding  its  apj^ation,  and  not  a  more 
distant  or  anterior  cause.    For  the  sake  of  being  sen- 
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tentious,  maxims  were  firequently  made  inconveniently 
sweeping  and  inclusive.  In  practically  applying 
them,  they  require,  as  it  were,  a  hill  of  exceptions. 
It  is  found  that  the  principle  has  heen  stated  too 
generally,  and  that  it  would  have  heen  more  useful 
and  less  liahle  to  mislead  had  the  expression  of  it 
heen  modified  and  restricted.  Upon  the  principle 
expressed  in  the  ahove  maxim,  motive  should  have 
little  or  nothing  to  do  in  deciding  on  whom  the  onus 
of  a  loss  should  fall,  although  it  was  procured  volun- 
tarily to  avoid  a  greater  loss.  This  would  militate 
very  much  against  all  that  is  settled  ahout  General 
Average,  and  therefore  we  had  hotter  dismiss  the 
axiom  from  our  minds,  or  he  careful  to  use  it  in  a 
limited  manner.  It  would  he  quite  as  generally  true 
to  say  that  in  General  Average  We  must  look  to  the 
original  or  final  cause  of  the  loss  as  to  the  immediate 
or  proximate  cause. 

Loss  of  Anchors  and  Cables. 

The  voluntary  loss  of  anchors  and  chains  is  one  of 
the  most  usual  of  all  the  forms  of  sacrifice  entailing 
General  Contrihution.  As  such  it  rises  first  to  our 
notice. 

When  a  ship  at  anchor  is  in  danger  of  driving  on 
a  lee  shore,  during  a  gale ;  or  when  another  vessel 
riding  in  her  neighhourhood  is  driven  towards  her, 
and  a  collision  hecomes  prohahle ;  or  when  in  violent 
weather  it  hecomes  necessary  to  leave  an  anchorage, 
it  heing  no  longer  safe  to  remain  there,  and  it  is 
found  impossihle  to  weigh  the  anchors ;  or  when  to 
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extricate  a  vessel  that  has  got  ashore  her  anchors 
and  cables  have  been  carried  out  for  the  purpose  of 
heaving  her  afloat ; — when  in  any  of  these  cases  the 
general  safety  is  secured  by  slipping  from  or  cutting 
away  the  ground-tackle,  such  loss  is  to  be  made  good 
in  General  Average.  The  ropes  or  chains  must  really 
have  been  cut  or  slipped  for  that  purpose ;  aiid  there 
must  have  been  some  reasonable  expectation  that  their 
sacrifice  would  produce  the  effect  desired  and  intended. 
Proper  precautions  should  have  been  taken,  also,  for 
the  recovery  of  the  anchors  and  cables,  by  having 
buoys  attached  to  them  previously  to  slipping. 

In  making  good  anchors  and  cables  slipped,  it  is 
the  custom  to  charge  the  entire  cost  of  the  anchor, 
two^th^ds  the  price  of  a  rope  caWe,  and  five-sixths 
that  of  a  chain, — except  when  a  ship  is  on  her  first 
voyage,  when  all  are  charged  in  full. 

JExcepiions. 

There  are  two  or  three  exceptions  to  claiming  as 
General  Average  anchors  and  chains  which  have 
been  cut,  slipped,  or  unshackled.  One  such  excep- 
tion is  the  case  of  foul  anchorage.  When  a  ship 
in  her  ordinary  navigation  drops  her  anchor  among 
rocks,  or  moorings  of  other  vessels,  and  afterwards 
finds  it  impossible  to  weigh  it,  and  is  in  consequence 
obliged  to  unshackle  the  chain  or  cut  the  rope  cable, 
the  loss  is  borne  by  the  owner ;  for  the  anchor  and 
cable  were  in  fact  lost  as  soon  as  they  were  dropped, 
— just  as  much  as  if  the  cable  had  immediately 
broken.     They  were  in  a  situation  from  which  they 
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could  not  be  recoyered,  and  so  there  could  be  no 
claim  as  lor  a  Toliintary  loss*  But,  if  a  vessel  is 
driving  with  her  anchor  down;  or  being  in  danger, 
she  lets  go  hear  anchor,  and  it  hooks  or  drops  into 
moorings,  rocks,  &c.,  and  die  is  obliged  to  ^p^  then, 
it  becomes  Greneral  Average.  Or,  in  case  of  a  vessel 
foaling  anothw  ship's  ground-taekle,  and  slipping 
from  her  cable  to  extricate  herself, — ^if  the  anchor 
could  have  been  recovered  in  ordinarily  fine  weather, 
but  a  gale  ,coming  on  makes  it  highly  dangerous  for 
her  to  remain  where  she  is,  and  the  cable  is  in  con- 
sequence cut  or  unshackled,^  the  loss  then  ranks  as 
I  General  Average. 

If  an  anchor  by  which  a  vessel  is  moored  is  lost 
by  the  parting  of  the  cable,  the  loss  is  denominated 
^^  wear  and  tear,"  and  is  borne  akme  by  the  owner.  It 
is  an  ordinary  casualty  to  which  vessels  are  liable.  In 
fine  weather  and  usual  circumstances  the  chain,  in 
this  case,  then  hanging  loose,  would  be  hove  on  board 
again.  Bat  if  ^ibst  l^e  parting  the  ship  drives  and 
is  in.  danger,  and  the  crew  ia  too  much  occiq>ied  in- 
other  necessary  mancBicvres  to  heave  in  the  chain,  or 
if  the  chain  by  it&  waght  lists  the  vessel  dangerously 
on  one  side,  the  loss  of  the  remainder  of  the  chain 
by  fi^pping  it  is,  very  properly,  the  subject  of  General 
Average.  It  is,,  indeed,  ^fficult,  or,  rather,  impossible,, 
to  decide  the  length  of  the  piece  of  chain  so  sli^ied, 
but.  this  is  one  of  those  matters  which  must  be  left  ta 
the  judgment  of  the  person  charged  with  arran^ng 
the  Greneral  Average  Contribution,  to  settle. 

The  accessories  of  anchors  and  cables,  such  as 
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buoys,  buoj-ropes,  and  chains,  follow  as  a  consequence 
the  loss  of  the  tackle  to  which  they  belonged.  So 
also  does  a  hawser  used  as  a  spring  on  a  cable  in 
or^r  to  cast  a  ship's  head  round  in  a  particular 
direction,  and  which  is  cut  and  lost  when  the  ciJde 
itself  is  slipped. 

The  precaution  slumld  always  be  taken  to  have  the 
anchors  branded  with  the  ship  s  name,  to  facilitate 
their  identification  in  case  tbey  dM>uld  be  recovered. 
When  anchors  and  cables  are  r^ained  after  others 
have  been  bought  to  replace  them,  they  are  generally 
sold  &r  the  bene&t  of  those  concerned  with  their  loss, 
and  the  net  proceeds  of  their  sale,  after  deducting  the 
salvage  and  other  expenses^  go  in  reduction  of  the  cost 
of  new  anchors  and  caUea. 

But  if  they  are  picked  up  previous  to  new  ones  y 
being  purchased,  theft  the  salvage  and  all  ^cpenses  ofy^ 
the  recovery  are  chargeable  in  General  Average. 

Anchors  and  cables  are  not  the  only  tackle  liable 
to  be  sacrificed  in  the  moment  of  danger.  Hawsers, 
warps,  and  other  ropes  ace  often  lost,  destroyed  or  in- 
jured in  bringing  a  ship  and  cargo  out  of  poril.  In 
order  to  establish  the  principle  ef  their  being  paid 
£[>r  in  General  Average,  it  must  be  shown  that  they 
were  being  employed  at  the  time  of  their  loss  in  a 
service  which  was  beyond  th^  ordinary  use  and  in- 
tentian.  For  warps  and  other  ropes  are  put  <m  board 
pinrpesely  to  be  used  oui  certain  occauona ;  and  by 
their  ordinary  employment  they  frequently  are  broken 
and  lost,  and  neeesaarily,  in  time,  become  worn  out 
and  unserviceable. 
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The  difficulty  is  to  distinguish  where  the  ordinary 
use  of  a  thing  ceases,  and.  when  a  service  that  may 
be  called  extraordinary  commences.  Experience  and 
technical  knowledge  must  be  resorted  to  in  all  such 
cases  of  doubt.  There  is  no  question,  however,  that  to 
take  the  ship's  ropes  when  she  is  on  shore  in  order 
to  heave  her  off,  moor  her  to  rocks,  &c.,  tow  or  warp 
the  vessel  into  safety  by  steam  or  extra  labour ;  or  to 
divert  them  from  their  proper  use  in  order  to  secure 
a  rudder,  to  fish  sprung  masts,  to  set  up  jury  rigging, 
or  to  prevent  cargo  that  has  broken  loose  in  the  hold 
from  shifting  about  and  injuring  the  ship's  sides  and 
imperilling  the  general  safety, — is  to  apply  them  in  a 
way  not  necessarily  contemplated  when  they  were  put 
on  board,  and  any  loss  or  damage  accruing  to  them 
by  such  use  should  be  made  good  by  the  interests 
generally,  since  they  were  all  benefited  by  it. 

Of  Cutting  avtay  Rigging,  Sails,  and  Masts. 

It  not  unfrequently  happens  that  by  a  sudden 
squall,  or  some  similar  cause,  a  ship  under  canvas 
is  thrown  on  her  beam-ends,  with  her  yard-arms  and 
part  of  her  sails  in  the  water,  and  owing  to  the  last 
circumstance,  or  from  the  shifting  over  of  the  cargo, 
she  is  prevented  from  rising  upright  again.  To  re- 
lieve her  from  this  critical  position,  it  becomes  neces- 
sary to  cut  away  the  weather  rigging,  the  sails,  or 
the  masts  themselves.  This  is  a  loss  which  must  be 
made  good  by  General  Contribution.  The  more 
imminent   the   danger  from   which   the   vessel  was 
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rescued  by  the  cutting  away,  the  greater  the  justi- 
fication  for  such  a  sacrifice.  In  making  good  the 
damages  and  losses  the  question  occurs,  What  will 
be  the  just  sum  to  charge  the  parties  benefited  ?  For 
the  materials  cut  away  may  have  been  old  and  worn, 
whilst  those  by  which  they  are  replaced  are  gene- 
rally new ;  and  if  so,  the  shipowner  actually  benefits 
by  the  accident  in  the  improvement  of  his  ship. 
This  improvement  by  receiving  new  for  old  is  some- 
times called  Meuobation.  I  shall  have  to  speak 
of  this  subject  when  treating  of  Particular  Average 
on  ships ;  and  it  will  be  sufficient  to  say  here,  that 
to  avoid  giving  the  owner  the  advantage  of  meliora- 
tion, repairs  coming  under  General  Average  Con- 
tribution have  been  placed  on  the  same  footing  as 
Particular  Average,  viz.,  one-third  part  of  theirf 
amount  both  in  regard  to  materials  and  labour 
being  deducted.  It  is  true  that  the  assumption  on 
which  we  proceed  in  making  this  invariable  deduc- 
tion is  an  arbitrary  one.  In  many  cases  no  advan- 
tage whatever  is  gained  by  the  owner  in  consequence 
of  the  repairs  efiected,  whilst  there  are  other  in-/ 
stances  where  the  melioration  is  probably  nearer 
two-thirds  than  one-third.  It  would  be  so  incon- 
venient and  so  difficult  to  endeavour  to  fix  in  each 
individual  case  the  extent  of  the  benefit,  or  meliora- 
tion, by  repairs,  which  as  before  mentioned  may 
vary  from  absolutely  nothing  to  a  very  large  pro- 
portion, according  to  the  age  and  wear  of  the  ship 
and  her  stores,  that,  practically,  the  deduction  of  a 
third  is  found  an  equitable  rule,  and  is  sanctioned 
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by  general  custom.     If,  however,  the  sails,  &c.,  cut 
away  were  quite  new  at  the  time  of  their  loss  this 
rule  is  departed  from,  and  the  whole  cost  of  them,; 
without  deduction,  is  allowed. 

SailSy  ^c.y  sacrificed  in  another  way. 

A  sail  or  other  parts  of  the  ship  may  be  sacrificed 
without  being  cut  away.  A  ship  driving  towards  the  \ 
shore  in  a  gale  or  squall  may  have  had  her  sails 
Uown  away  by  the  violence  of  the  weather,  and  it 
may  be  quite  plain  that  any  sail  hoisted  must  almost 
inevitably  share  the  same  fate ;  yet  it  may  be  the  I 
ship's  only  chance  of  escaping  from  that  lee  shore, 
to  set  a  sail  or  a  tarpauling  in  the  rigging  as  a  last 
resource,  to  try  and  wear  her  head  round ;  and  the 
purpose  is  sometimes  answered  if  the  sail,  &c.,  so 
exposed  only  last  a  few  minutes  or  seconds.  This 
is  an  unusual  service  of  the  ship's  furniture,  and 
must  rank  as  a  voluntary  sacrifice. 

8oy  too,  the  use  of  sails  hoisted  to  force  a  vessel 
6S  the  ground  when  she  is  stranded,  and  thus  de* 
stroyed  or  injured.  This,  also,  is  an  extraordiimry 
use  of  the  sails;  a  course  quite  opposite  to  their 
intended  application,  and  they  should  be  made  good 
in  Genwal  Average. 

For  the  same  reasons  chains,  hawsers  and  anchors 
are  to  be  allowed  when  let  go,  because  a  ship  under 
sail  finds  herself  driring  on  to  a  reef  or  shore,  and 
the  attempt  is  made  to  bring  her  up  all  standii^. 
The  lowering  the  anchors  at  such  a  time  is  attended 
with  the  full  knowledge  of  the  extreme  risk  of  their 
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|>emg  lost  and  with  the  prospect  of  their  very  pro- 
baJble  sacrifice. 

Any  Stores  diver^djram  their  proper  Use. 

And,  in  general,  the  diversion  of  stores  or  any 
materials  of  a  ship  from  their  original  and  intended* 
purpose  to  some  other  use  necessary  hut  not  con- 
templated, hrings  them  within  the  class  of  General 
Average.  So,  sails  used  to  cover  the  deck  or  hatches 
after  an  accident  to  ]Nrefv«ttt  water  going  helow,  or 
hauled  under  the  ship's  bottom  ta  stop  leaks  there ; 
so,  a  hawser  or  ropes  employed  to  support  a  mast  or 
to  secure  a  rudder ;  so,  even,  coils  of  new  rope,  being 
the  ship's  stores,  used  gb  any  extraordinary  emer- 
gency for  the  general  safety  of  ship,  cargo,  and 
freight;  so,  ropes  and  other  articles  used  for 
chocking  and  securing  a  cargo  of  iron  or  other  heavy 
goods  which  has  broken  adtift  in  the  hold  and 
endangers  the  general  safety,  are  all  classified  under 
this  head.  But  if^  when  owing  to  straining  the 
decks  have  become  leaky^  and  to  protect  the  cargo 
below  from  the  drip,  sails  are  taken  into  the  hold 
to  cover  the  perishable  merchandise  and  are  thus 
injured  or  destroyed,  the  case  is  different;  the  sole 
object  of  the  sails  being  so  used  k  to  cover  the  cargo 
and  prevent  injury  to  it,  and  the  loss  or  damage 
received  by  them  is  applicable  to  the  cargo  solely. 

The  loss  of  boats  may  likewise  form  a  claim  for^ 
Greneral  Average.    It  is  true  that  their  proper  and 
ordinary  duties  expose  thMft  to  risk  of  loss  and 
damage,  and  their  km,  orjhe  repairs  to  them,  cim 
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only  be  allowed  when  the  boats  are  clearly  being 
employed  in  work  which  is  extraneous  to  their  in- 
tended use-such  as  carrying  out  anchors  and  chains, 
and  heaving  a  ship  off  when  she  has  been  stranded. 

Conseqitential  Damage  hy  Masts^  Spars^  S^c. 

When  masts  and  spars  which  have  been  cut  away,  \ 
in  falling  injure  the  deck,  destroy  rails  and  bulwarks, 
and  do  other  damage,  the  repairs  of  such  damage 
belong  to  General  Average.  And  if  after  the 
mastage  has  fallen  into  the  water  it  strikes  against 
the  ship's  sides  and  knocks  off  or  injures  the  mets^l 
sheathing,  it  may  well  be  supposed  that  this  damage 
is  likewise  claimable  as  General  Average.  But  here 
the  present  custom  is  inconsistent  with  itself ;  for  it  is 
held  that  the  injury  thus  sustained  by  the  sides  and 
sheathing  does  not  form  an  item  for  general  contribu- 
tion, but  falls  on  the  ship  alone.  There  can  be  little 
doubt  that,  as  a  matter  of  principle,  this  practice  is 
erroneous ;  for  it  seems  illogical,  in  a  progressive 
series  of  consequences  clearly  dependent  on  and 
traceable  to  one  cause,  to  classify  a  certain  number 
of  the  links  of  the  chain  in  one  category,  and  to  make 
a  new  rule  for  the  succeeding  link.  I  have  listened 
to  the  arguments  in  favour  of  this  distinction,  and 
they  have  always  appeared  to  me  unconvincing 
enough.  In  fact,  it  is  one  of  those  subjects  where 
.  argument  is  misplaced ;  for  it  is  expediency  and  not 
principle  which  draws  the  arbitrary  line  of  demarca- 
tion. It  may  be  advisable  to  stop  short  in  the  middle 
of  a  train  of  consequences,  when  difficulties  might 
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arise  in  following  them  out  to  their  extreme  limits — 
hut  if  so,  it  ought  to  he  done  simply  as  a  matter  of 
convenience  or  custom,  and  should  not  he  attempted 
to  he  defended  on  other  grounds. 

Ship  run  an  Shore  when  in  danger  of  Sinking 

at  Sea. 

It  not  unfrequently  happens  that  owing  to  damages 
received  at  sea,  a  vessel  is  in  such  a  leaky  state  as  to 
he  in  danger  of  foundering;  in  fact,  must  sink,  in 
spite  of  every  exertion  at  the  pumps,  &c.,  except  she 
he  prevented  hy  one  alternative, — that  of  running  her 
on  shore.  When  the  opportunity  presents  itself  for 
effecting  this,  that  course  is  adopted.  All  the  pos* 
sihle  contingencies  of  injury  to  the  ship  in  doing  so 
are  voluntarily  incurred,  it  heing  the  only  means  left 
of  saving  anything.  The  soundness  of  the  vessel  is  in 
this  case  the  thing  sacrificed.  What  exact  matters 
that  sacrifice  may  consist  in,  and  to  what  degree  the 
damage  may  extend,  must  remain  to  he  determined 
afterwards,  when  hy  an  opportunity  of  survey  her 
condition  can  he  ascertained.  There  is  no  difference 
between  this  voluntary  act  and  others  previously  de- 
scrihed,  except  that  in  the  case  now  hefore  us  the 
precise  amount  of  damages  voluntarily  entered  upon 
cannot  he  determined  heforehand.  But  neither  can  it 
he  so  determined  in  many  minor  acts  of  sacrifice ;  since 
the  consequences  of  these  acts,  as  I  have  shown,  fre- 
quently vary,  and  extend  heyond  the  degree  intended 
or  anticipated. 

It  will,  therefore,  he  a  matter  of  surprise  to  most 
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persons  to  whom  the  safaject  is  new,  to  hear  that 
damages  to  the  ship  incurred  is  this  manner  are  not 
considered  to  be  General  Average.  The  reasoning 
which  supports  this  decision  is  very  curious,  and 
serves  to  show  how  an  argument  that  will  not  hold 
water  is  relied  upon  and  left  unquestioned  through  a 
long  series  of  years. 

The  two  reasons  put  forward  to  satisfy  us  that  this 
damage  is  not  of  the  nature  of  General  Average  are, 
first,  that  which  I  have  just  mentioned,  the  indefi- 
niteness  of  the  injuries  to  the  ship  purposely  entered 
upon  by  running  her  ashore.  By  this  it  is  asserted 
that  one  feature  necessary  to '  General  Average  is 
lacking.  I  think  I  have  already  shown  the  fallacy 
of"  such  an  argument  sufficiently,  in  stating  that 
in  nearly  all  cases  of  sacrifice  there  is  the  possf" 
bility  of  the  amount  of  it  extending  beyond  the 
limits  expected  and  calculated  on.  There  appears  no 
more  difference  than  there  is  between  1^  two  cases 
of  a  person  assisting  a  needy  friend  by  a  certain 
sum  out  of  his  purse,  or  by  his  placing  the  whole 
purse  at  his  disposal  to  take  what  is  necessary. 

The  second  reason  assigned  is  this : — that  in  the 
case  of  a  ship  about  to  founder  being  ran  on  shore, 
her  impending  fieite  was  not  probable,  but  absolutely 
certain.  Had  she  been  left  at  sea  she  must  have 
sunk ;  and  the  driving  her  on  rocks  or  sands  was  a 
desperate  measure,  a  mere  sauve  qui  peut,  and  that 
consequently  any  damage  so  incurred  must  be  borne 
individually  by  the  sufferer,  and  not  be  made  good  by 
general  contribution. 
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Instead  of  ridiculing  this  argument,  as  one  at  first 
feels  inclines  to  do,  I  seriously  answer,  that  in  all 
cases  of  General  Average  it  is  the  rescuing  the  joint 
interests  from  threatened  loss  or  injury  which  is  the 
ground  of  the  claim  : — ^that  the  more  imminent  the 
danger  avoided,  the  more  clear  is  the  advantage  gained 
through  the  means  employed.  If  the  dreaded  de- 
struction of  ship  and  cargo  seemed  at  the  moment 
it  was  escaped  an  absolute  certainty,  the  more  cbeer^ 
fully,  it  is  to  be  supposed,  woukL  all  the  persons 
whose  property  has  been  saved  join  in  reiiistatin£^  the 

thanks  to  the  man  who  saves  me  from  drowning  by 
snatching  me  out  of  the  shallow  water  into  which 
I  had  just  foilkn,  are  not  my  gratitude  and  rewards 
due  in  a  yet  higher  degree  to  him  who  brings  me 
on  share  out  of  deep  watcar,  when  my  life  was  on  the 
very  verge  <rf  extinction  ? 

And,  if  the  saving  of  a  ship  and  her  cargo  by  some 
voluntary  act  from  a  possible  or  probable  loss  be  the 
ground  of  General  Average  Conteibution,  a  fariu^ 
it  must  be  the  ground  of  the  same  when  the  proba- 
bilities of  loss  have  so  increased  as  to  amount  to  an 
almost  certainty. 

Legal  Views  of  this  Subject. 

It  is  satisfactory  to  observe  that  the  latest  leg^ 
writers  unhesitatingly  assert  such  loss  to  be  Grenwal 
Average.  Sir  J.  Amould  emphatically  lays  down  that 
^^  where  the  ship  is  voluntarily  run  ashore  to  avoid 
capture,  foundering,  or  shipwreck,  and  is  afterwards 
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recovered  so  as  to  be  able  to  perform  her  voyage,  the 
loss  resulting  from  the  stranding  is  to  be  made  good 
by  General  Average  Contribution.  There  is  no  rule 
more  clearly  established  than  this  by  the  uniform 
course  of  maritime  law  and  usage."  And  after  quot- 
ing the  corresponding  dictum  of  Emerigon,  he  goes 
on  to  say,  ''The  rule  has  been  laid  down  in  the 
same  way  by  Lord  T^nterden  in  this  country,  and 
by  Chancellor  Kent  in  the  United  States,  where  it 
has  received  the  sanction  of  several  decided  cases."* 

And  Messrs.  Maude  and  Pollock,  after  following 
Sir  J.  Amould  in  his  view,  remark,  "  It  will  be  oh- 
served  from  the  cases  cited  above  that  the  claim  to 
contribution  may  extend  to  collateral  damage  neces- 
sarily connected  with  the  main  injury  which  forms  the 
subject  of  General  Average.'*! 

But  in  spite  of  these  opinions,  which  in  themselves 
and  from  their  accessories  are  of  much  weight,  a  dif- 
ferent rule  prevails  in  practice,  and  each  of  the  co- 
adventurers  is  made  to  bear  his  own  loss  in  cases  of 
voluntary  stranding. 

Damage  by  throwing  Water  down  the  Hatches. 

The  last  case  I  shall  have  to  mention  in  which 
voluntary  sacrifice  is  involved  relates  to  damage  done 

*  Amould,  Marine  Insurance,  p.  898. 

I  Maude  and  Pollock,  Compendium  of  the  Law  of  Merchant 
Shipping,  p.  192. 

A  yeiy  pronounced  instance  of  the  American  view  taken  on  this 
subject  happens  to  be  in  course  of  settlement  at  the  time  I  write 
(March,  1859.)  All  the  damages  to  ship  and  cargo  purposely  run 
on  shore  are  charged  in  the  American  Adjustment  as  General 
Average.    The  contribution  thereto  almost  equals  a  total  loss. 
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to  goods  in  a  ship's  hold  by  throwing  water  down  the 
hatches  to  extinguish  a  fire. 

Here,  again,  an  act  is  performed  manifestly  for  the 
common  good.  Either  the  fire  must  be  extinguished, 
or  a  total  destruction  of  ship,  cargo,  and  freight  will 
ensue.  The  means  taken  to  rescue  the  conjoined 
.  bterert.  from  that  cl«tn.ctum  d<u.>.ge  a  portion  of 
the  cargo — one  of  the  interests.  This  damage  then, 
it  follows,  should  be  made  good  in  General  Average. 
No ;  it  is  not  so.  This  is  another  case  wherein  our 
reasoning  is  set  at  fault  by  the  present  practice, 
which  decides  that  the  damage  occasioned  to  the 
cargo  in  this  manner  must  be  borne  by  the  goods 
themselves.  The  practice  is  supported  by  the  same 
kind  of  argument  as  that  relating  to  a  ship  purposely 
run  on  shore,  and  the  same  answer  and  illustration 
will  apply  to  it  with  equal  force.  All  that  can  be 
said,  then,  in  reference  to  both  these  instances  is, 
that  if  the  existing  practice  be  more  convenient  and 
less  open  to  fraud  and  mistake  than  any  other  method 
by  which  such  damage  and  loss  can  be  dealt  with,  it 
may  be  advisable  to  pursue  it ;  only  with  the  proviso 
that  it  is  not  justified  by  a  defence  which  we  have 
shown  to  be  fallacious,  but  that  it  is  adopted  on 
grounds  of  expediency  solely. 

Ransom  and  Composition. 

If  a  merchant  vessel  be  captured  by  a  public 
enemy  it  is  not  allowed,  for  national  considera- 
tions, to  ransom  her :  consequently  a  sum  of  money 
paid  for  the  ransom  of  the  whole  co«*adventure  could 
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not  be  reoovoned  from  the  sevwal  parties  as  Greneral 
Average  in  a  court  of  law  or  eqmty.  But  the  same 
consideration  does  not  apply  to  a  pirate  or  private 
Buuraoder ;  and,  therefore,  money  given  to  the  captor 
by  way  of  composition  to  effiMst  the  release  of  the 
veasd  uid  her  cargo  is  properly  claimable  by  Ge- 
neral Contributian.  This  item  of  average  seems  to 
aj^y,  ifi  strictness,  rather  to  sacrifee  than  to  ex- 
penses, and  I  accordingly  mention  it  in  this  place. 

Op  Expenses  incurred  for  the  General 

Benefit. 

The  same  test  will  apply  to  expenses  as  that  by 
which  we  decided  on  sacrifices ;  but  the  application 
is  not  in  all  mfi^  so  clear,  or  the  result  so  unques- 
tionableLaaicduld  be  wished.  We  shaR  have  to  point 
.out  j»2me  anomalies  sanctioned  by  long  usage.  Tole- 
rable errors  have  often  more  authority  than  upstert 
truths :  and  it  is  always  a  difficult  process  to  eradi- 
cate  .  fallacious  custom  or  opinion,  if  it  be  endea^d 
by  long  familiarity. 

Assistance  to  a  Ship  in  2Mstrese. 

Assistance  afforded  to  a  vessel  in  distress  is  an 
obvious  subject  for  General  Contribution,  whether 
it  be  required  for  taking  her  into  a  port  of  refuge 
during  a  storm,  or  to  effect  repairs  when  disabled, 
or  for  getting  her  off  the  ground  when  stranded ; 
for  pumping;  for  helping  an  exhausted  crew  in 
the  ordinary  manoeuvring  ai  the  ship;  lor  carrying 
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off  anchors  and  chains,  and  otbn*  necessary  supplies 
from  the  shore  to  the  yessdl;  or  for  giving  addi- 
tbmal  stirei^h  to  a  crew,  so  that  they  may  continue 
the  intended  voyage,  when  the  alternative  would  he 
to  incur  greater  expenses  hy  refitting,  &c.,  in  an 
intermediate  port.  .     >  :  .  . 

Passengers^  Services. 

If  a  ship  having  passengers  on  board  spring  a  leak, 
or  from  some  other  cause  require  assistance  by  addi- 
tional hands,  and  the  passengers  be  employed  to 
pump  and  aid  in  navigating  the  vessel,  the  sums 
paid  to  them  for  their  labour  are  to  be  treated  as  if 
the  aid  given  were  that  of  strangers. 

Crefinfs  Exertions. 
But  the  ordinary  crew  of  a  ship  are  not  to  he  paid 
an  additional  sum  ior  their  extraordinary  exertions, 
because  it  is  their  bounden  duty  to  give  their  utmost 
•efiiarts  for  the  preservation  of  the  ship  and  the  prose- 
'cuiien  of  the  voyage : — ^and  to  reward  men  for  doing 
their  plain  duty  is  an  immoral  act  havi^ig  a  very  bad 
tendency.     If  once  seamen  found  that  in  the  hour 
of  peril  they  were  able  to  strike  a  baigain  with  the 
master  for  their  services,  the  very  worst  consequences 
would  ensue.      There  are  a  few  exceptional  cases 
where  the  judgment  of  tiie  Adjuster  must  decide 
whether  the  circumstances  bear  out  some  additional^ 
payment  to  the  ciew :— as,  for  instance,  when  a  ship  ; 
in  a  disabled  condition  puts  into  a  port  where  leaks 
tT^annot    be    stopped,   or  where   repairs    cannot    be ' 
effected  without  very  heavy  expmses,  and  it  becmoes  \ 
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highly  desirahle  to  reach  if  possible  the  place 
of  destinatioDi  yet  the  consul  is  of  opinion  that 
the  ship's  company  cannot  be  forced  to  go  to  sea 
again  in  the  Tessel's  then  condition; — in  such  a 
case,  if  the  offer  of  additional  pay  and  an  allow- 
ance of  additional  victuals  and  spirits  prevail  with 
the  crew  to  proceed  on  the  voyage  and  to  redouble 
their  exertions,  the  successful  result  of  such  an 
arrangement  would  justify  the  proceedings^  and  the 
parties  interested  would  scarcely  object  to  a  pay- 
ment productive  of  so  much  advantage  to  them- 
selves, and  only  questionable  on  more  theoretical 
considerations. 

Salvage. 

When  the  situation  of  a  ship  is  dangerous  in  a 
high  degree,  and  the  fear  of  her  loss  is  very  great, 
the  services  of  extraneous  persons  who  rescue  her 
from  that  peril,  who  drag  her  off  rocks,  disen- 
tangle her  from  surrounding  sands,  or  who  save  her 
from  sinking,  are  regarded  in  a  different  light  from 
mere  assistance  which  is  to  be  paid  by  the  man, 
by  the  tide,  or  by  the  hour, — ^and  they  go  under  the 
name  of  salvage.  When  salvage  services  to  a  ship 
and  her  cargo  are  paid  for  in  one  sum,  in  accordance 
with  a  previous  agreement  or  a  subsequent  compro- 
mise, by  an  award  of  referees,  by  the  arbitration 
of  magistrates  or  commissioners,  or  by  the  decision 
of  the  Admiralty  Court,  that  amount  is  frequently 
allowed  to  form  an  item  of  the  General  Contri- 
bution, and  is  divided  on  the  same  values   as  the 
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other  common  expenses.*  But  if  special  valuations 
of  ship,  goods,  and  freight  were  made  by  or  for  the 
arbitrators.  Admiralty  Court,  &c.,  for  the  purpose  of 
coming  at  a  decision,  it  is  the  better  plan  to  adhere 
to  those  valuations  in  dividing  the  salvage.  And  if 
the  arbitrators,  &c.,  specifically  name  a  separate  sum 
of  salvage  to  be  paid  on  each  of  the  interests,  those 
sums  should  in  most  cases  remain  undisturbed  and 
separate  in  the  adjustment. 

In  consequence  of  services  coming  under  the  name 
of  Salvage  being  paid,  eo  nomine^  at  a  higher  rate 
than  assistance  not  so  denominated,  we  may  expect 
to  find  attempts  made  to  elevate  labour  and  aid  of 
ordinary  character  to  that  name.  So,  too,  the  term 
"  wreck  **  is  seized  upon  and  applied  to  vessels  and 
other  objects,  improperly,  for  the  same  purpose.  In 
Palmer  v.  Bouse  (Exch.,  June,  1858),  some  rafts  of 
timber  moored  in  a  river  broke  away  and  drifted 
out  to  sea.  But  the  Court  held  that  the  timber 
was  not  "  wreck,^  so  as  to  entitle  to  salvage. 

Expenses  going  into  Port. 

If  a  ship  is  forced  by  accidents  or  some  necessity 
to  resort  to  a  harbour  or  port  for  refuge,  repairs,  &c., 
her  expenses  in  going  there  and  entering  the  harbour 
are  General  Average.  These  consist  generally  of 
pilotage,  boat-hire,  harbour  and  light  duties,  quaran- 
tine and  health  dues,  use  of  warps  and  tackle,  getting 
her  into  the  harbour  and  mooring  there,  wharfage, 

*  This  practice  is  not  defensible  on  principle,  chiefly  on  account 
of  the  meUiod  followed  in  valuing  freight  for  contribution. 
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custom-house  entries,  telegraphic  messages,  and  the 
like.  Bnt  if  the  vessel  only  go  into  port  in  conse- 
quence of  contrary  and  foul  winds  her  expenses  are 
not  considered  Greneral  Average  charges,  hot  merely 
expenses  incidental  to  ordinary  navigation,  and  for 
which  the  owner  alone  is  responsihie. 

Survey. 

If  the  ship  be  injured,  or  supposed  to  be  injured,  ' 
when  she  enters  a  port  of  refuge,  in  nearly  all  cases 
a  survey  is  held  on  her  arrival  there  by  competent 
nautical  men,  who  recommend  after  their  inspectioh 
the  course  necessary  to  be  pursued,  v^hether  to  dis- 
charge the  cargo,  repair  damages,  or  continue  the 
voyage  in  her  then  condition.  This  first  survey 
r^ards  the  collective  interests,  and  is,  therefore. 
General  Average. 

Diicharging  .Cargo. 

If  the  vessel  have  sprung  a  leak  or  have  injured  her 
keel  or  bottom  and  it  becomes  necessary,  in  order  to 
get  at  the  damaged  part,  to  discharge  the  cargo,  the 
jlabour  of  discharging  is  General  Average.  So  are 
^lighter  and  boat  hire  with  the  goods  to  the  shore, 
cartage  of  them  to  the  warehouse  or  other  place  erf 
safety,  the  labour  taking  them  into  the  warehouse,  the 
pay  of  custom-house  officers  attending  the  discharge 
and  warehousing,  police  or  military  guards,  metage 
from  the  ship,  use  of  tackles,  planks,  baskets  for  dis- 
charging, Arc.  If  the  cargo  be  kept  in  the  lighters 
instead  of  being  landed,  some  portion  of  the  lighter- 
hire  is  usually  applied  to  General  Average ;  for  it  is 
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considered  that  to  hire  lighters  instead  of  a  ware- 
house on  shore  is  a  more  expensive  course,  and  on  the 
other  hmnd  the  increased  expense  of  transit  from  the 
ship  to  the  shore  and  warehouse  has  heen  saved^  and 
an  equitable  compensation  should  be  made  for  it  by 
the  Average  Stater. 

Agenfs  Commission  and  Expenses. 

When  a  merchant  at  agent  makes  the  disburse- 
ments he  charges  a  commission  for  advance  of  funds* 
This  is  applied  as  a  percentage  to  all  the  columns 
of  disbursemeaits.     His  travelling  and  other  small 
expenses  usually  belong  to  General  Average.     The  \ 
agent  yery  commonly  makes  a  charge  for  his  trouble . 
and  attendance,  his  general  supervision  of  the  busi- 
ness, correspondence,  &c.;  this  is  most  frequently; 
charged  to  General  Average  in  one  sum. 

Dociiments. 

The  expense  of  noting  and  drawing  the  Protest, 
either  by  a  Notary  Public,  a  Tribunal  of  Commerce, 
by  the  Consul,  or  by  some  authorised  ])erson;  the 
captain's  deposition  before  the  Beceiver  of  Wreck; 
stamps,  certificates,  oaths  and  attestations,  duplicate 
espies  of  papers  and  the  like,  are  classed  under  the 
same  head.  So  also,  generally,  is  the  cost  of  the 
^  average  statement  and  translations,  fees  for  collecting 

the  value  of  cargo,  &e.  In  some  foreign  places  asd 
in  America  the  person  who  collects  the  average  fre- 
quently makes  a  charge  in  form  of  a  commomm  for 
so  doing,  bitt  this  is  not  allowed,  by  our  usage. 
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Charges  when  a  Ship  is  a  Wrecks  Sfc. 

There  are  also  some  charges  incurred  after  a  ship 
is  stranded,  or  is  in  such  a  situation  as  to  render  it 
certain  that  she  will  never  complete  the  voyage  she 
is  on,  and  so  is  to  all  purposes  a  wreck,  which  still 
partake  of  the  nature  of  Greneral  Average.  Although, 
generally  speaking,  the  wrecking  or  stranding  of  a 
vessel  breaks  up  the  adventure,  and  so  dissociates  the 
interests,  yet  the  expenses  alluded  to  do  not  apply 
separately  to  the  several  interests,  but  are  to  be 
divided  over  them,  ad  valorem.  Thus  salvage  ser- 
vices; attempts,  though  ineffectual,  to  get  the  ship, 
off;  watching;  the  general  attendance  of  Lloyd's 
Agent  and  other  agents ;  documentation,  and  other 
expenses  intended  for  the  whole  property  without 
exception,  are  to  be  thus  divided.  It  is  not  that 
there  is  any  longer  a  bond  of  union  among  the  several 
interests, — ^for  that  is  now  destroyed, — ^but  because 
this  is  the  best  manner  of  applying  the  charges  to  the 
various  interests.  And  there  are  charges  which  do 
not  seem  to  apply,  at  first  sight,  to  more  than  one  of 
the  interests,  perhaps,  which  on  further  thought  will 
be  found  to  have  an  applicability  to  the  whole  of  them 
collectively.  The  discharge  of  cargo  from  a  wreck  ^ 
lying  on  the  rocks  may  seem  to  be  a  step  taken  only 
with  reference  to  the  individual  benefit  and  safety  of 
the  cargo  itself,  and  one  towards  which  the  ship  could 
not  be  called  upon  to  contribute.  But  if  it  be  that  it 
is  impossible  to  get  the  ship  off,  or  rather,  to  get  the 
wreck  away  from  the  rocks  whilst  encumbered  by  the 
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cargo  remaining  in  her,  or  if  the  weight  of  the  cargo 
renders  it  prohahle  that  she  will  he  broken  to  pieces 
where  she  lies,  it  is  plain  that  the  ship  does  really 
participate  in  the  benefit  of  measures  which  were 
primarily  undertaken  for  the  salvage  of  the  cargo. 
So  again,  the  cutting  away  a  ship's  masts  when  she  is 
a  hopeless  wreck  may  he  very  advantageous  to  the 
cargo  in  preventing  the  rolling  of  the  vessel  on  the 
rocks,  which  would  hasten  her  utter  destruction  and 
the  loss  of  everything  on  hoard. 

Wages  of  Crew  when  detained  to  claim  Ship  and 

CargOy  Sfc. 

Although  it  will  be  seen  hereafter  that  by  English 
custom  the  wages  of  the  master  and  crew  are  not . 
generally  chargeable  in  General  Average,  there  is  1 
one  case  in  which  they  are  rightly  admitted ;  and  that 
is,  when  a  ship  having  been  captured  or  detained  in  a 
foreign  port,  it  is  necessary  for  the  master  and  some 
members  of  the  crew  to  remain  with  her  for  the  pur- 
pose of  making  and  substantiating  a  claim  for  her 
restitution  together  with  the  release  of  her  cargo. 
But  if  the  ship  be  only  detained  under  an  embargo, 
the  wages  are  not  allowable  and  remain  at  the  owner  s 
charge. 

And  so  after  collision,  when  all  parties  would  be ' 
relieved  from  expenses  and  loss  if  the  vessel  doing  the 
damage  be  made  to  pay  for  it,  it  may  be  well  to  retain 
the  crew,  or  part  of  them,  as  witnesses,  after  the 
voyage  has  been  completed  and  the  owner  ceases  to 
be  any  longer  bound  to  keep  a  crew  on  board,  to 

s 
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I  substantiate  the  claim  for  reparation.  Here  is  a  yalid 
.  ground  for  chsrgiDg  the  wages,  &c.,  generally  to  the 
(  parties  interested. 

Compensatory  Charges. 

Sometimes  the  General  Average  expenses  which 
would  have  been  incurred  are  not  entered  upon 
owing  to  some  arrangement  which  may  be  economical 
to  all  parties  concerned,  but  by  which  the  transaction 
is  cut  short ;  as  either  by  selling  the  ship  or  the  cargo, 
or  by  breaking  up  the  voyage.  In  such  a  case  these 
frustrated  expenses  may  well  be  taken  into  account  in 
making  an  equitable  adjustment  among  all  the  parties 
concerned :  and  an  estimate,  or  pro  forma  statement, 
may  give,  compensation  to  the  one  party  upon  whom 
primarily  the  loss  falls. 

So  too,  when  to  lessen  certain  general  expenses 
some  course  is  taken  by  which,  virtually,  the  expense 
is  thrown  upon  one  of  the  contributing  interests,  it  is 
quite  agreeable  with  the  spirit  of  these  settlements  to 
divide  and  thus  equitably  to  adjust  the  charge. 

Ex:  Gratid. 

At  Malta  and  at  some  other  places  the  hire  of 
warehouses  on  shore  is  exorbitant  in  price,  or  ware- 
house-room is  difficult  to  obtain ;  and  it  becomes  an 
easier  and  less  expensive  method  to  discharge  cargo 
into  covered  lighters  and  keep  it  there.  As  a  general 
rule  it  costs  more  to  employ  Ughters  for  stores  than 
to  use  warehouses  on  shore :   but  here  the  former 
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course  is  advisable.  By  not  sending  the  cargo  on 
shore  a  much  greater  expense  is  avoided  in  landing 
and  reloading  than  arises  when  the  merchandise  is 
only  put  into  and  taken  out  of  the  craft.  It  is  cus- 
tomary therefore,  in  adjusting,  to  divide  the  large 
expense  of  lighter  hire,  and  consider  a  portion  of  it  as 
equivalent  to  the  increased  expenses  of  landing  and 
reshipping  which  might  have  been  incurred  if  so 
determined  on;  and  thus  to  charge  to  the  cargo^ 
specially,  a  sum  representing  warehouse  rent  only. 

Cutting  through  Ice. 

A  vessel  becoming  ice-bound  or  caught  in  a  drift 
of  ice,  and  being  thereby  in  danger,  when  relieved 
from  her  situation  by  the  assistance  of  men  cutting 
the  ice  and  bringing  her  through  to  a  harbour  or 
clear  water,  the  expense  of  so  doing  is  to  be  borne  by 
General  Contribution. 

The  cutting  through  ice  in  more  ordinary  circum- 
stances to  enter  or  go  out  of  harbour,  was  formerly 
classed  as  Petty  Average^  and  the  shipowner  and 
proprietor  of  cargo  paid  it  between  them  without 
reference  to  their  underwriters.  But  latterly  there 
has  been  a  tendency  to  look  upon  this  expense  as 
more  nearly  approaching  extraordinary  assistance : 
and,  if  attended  by  any  accessory  circumstances  of 
danger,  it  has  been  allowed  as  General  Average. 
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Of  certain  Doubtful,  Unsettled,  and  Rejected 
Subjects  of  General  Average. 

Wages  of  the  Master  and  Crew. 

It  is  in  the  particular  of  wages  and  provisions  for 
the  ship's  company  during  the  time  she  is  under 
average,  that  the  English  custom  differs  from  the 
American  and  from  nearly  all  foreign  usage.  As 
soon  as  a  ship's  head  is  diverted  from  her  proper 
course  for  the  purpose  of  going  into  a  port  of  dis- 
tress, and  until  she  has  regained  her  homeward  direc- 
tion after  leaving  port,  the  wages  and  provisions  are 
by  foreign  practice  chargeable  in  General  Average. 
We  reject  this  expense  on  the  ground  that  an  owner 
is  bound  by  law  to  keep  his  vessel  manned  until  she 
has  completed  her  voyage,  and  that  therefore  he  has 
not  the  option  of  dismissing  the  crew.  All  that  can 
be  said  is  that  the  protraction  of  the  voyage  is  an 
unfortunate  circumstance  for  the  owner,  but  that  he 
has  not  a  remedy;  that  protraction  may  be  equally 
unfortunate  for  the  proprietors  of  the  cargo,  whose 
goods,  if  perishable,  may  be  much  depreciated  by  the 
delay ;  and  they  may  lose  their  market  from  the  same 
cause.  Foreigners  and  some  of  our  own  colonists  do 
not  see  the  subject  in  the  same  light,  however,  and 
claim  the  wages  and  victuals  in  their  adjustments. 
Many  of  our  own  insurance  clubs  have  followed  their 
example,  and  permit  by  their  rules  the  wages  of  ships 
under  detention  to  be  allowed  in  the  average,  and 
they  even  arrange  a  scale  per  diem  to  remunerate  the 
owner  whose  ship  is  detained.     Although  a  vessel  be 
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unfortunately  detained  in  some  port  all  the  winter,  ice- 
bound, the  owner  has  no  remedy  against  his  under- 
writers, and  still  less  claim  for  contribution  from  the 
co-adventurers,  since  there  is  no  voluntary  sacrifice 
on  his  part,  but  an  inevitable  necessity.  The  only 
question  that  can  arise  in  the  case  is,  whether  this 
position  is  altered  by  a  ship  being  ice-bound  in  a 
port  where  she  has  been  obliged  to  put  in  by  circum- 
stances which  make  her  expenses  going  there  General 
Average.  The  answer  is  in  the  negative ;  for  neither 
by  our  law  or  custom  does  detention,  with  the  one  or 
two  exceptions  I  have  mentioned,  give  any  claim  by 
which  the  owner  can  shift  his  burden  on  to  others. 
The  exception  which  Mr.  Benecke  proposes  seems  to 
me  a  distinction  without  a  difference. 

Parts  of  a  Ship  used  for  Fuel. 

Before  the  whaling  trade  of  this  country  in  the 
North  Seas  was  almost  entirely  abandoned,  it  fre- 
quently happened  that  ships  were  caught  in  the  ice 
and  remained  fast-bound  prisoners  all  the  winter. 
Not  always  being  prepared  for  this  contingency,  the 
crews  were  often  put  to  serious  inconvenience  and 
suffering  from  want  of  fuel.  When  everything  in 
the  way  of  firing  had  been  consumed,  they  were 
driven  to  make  use  of  spars,  boats  and  other  mate^ 
rials  to  bum.  It  has  been  much  discussed  whether 
these  do  not  legitimately  form  a  subject  for  General 
Contribution.  The  lives  of  the  crew  would  in  all 
probability  have  been  lost  without  this  sacrifice,  and 
the  loss  of  the  ship  would  in  general  have  followed 
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the  loss  of  the  crew^  whose  lives  therefore,  even  on 
the  most  sordid  principle,  it  was  important  to  pre- 
serve. Bat  to  persons  most  conversant  with  these 
questions  the  case  does  not  appear  to  be  made  out 
sufficiently.  It  is  one  of  those  unfortunate  situations 
where  there  seems  to  be  no  alternative,  and  the  owner 
must  bear  the  expense. 

CiMing  away  Things  already  Last. 

Though  to  cut  away  parts  of  the  tackle  and  apparel 
of  the  ship  for  the  common  preservation  and  by  a  de- 
liberate  choice  is  a  most  obvious  ground  for  Greneral 
Contribution,  yet  there  is  a  cutting  away  which  is  not 
applicable  to  General  Average.     The  great  principle 
of  looking  to  the  primary  cause  of  every  act  is  the 
safest  guide  to  direct  us  in  the  matter.     If,  therefore, 
a  mast  be  carried  overboard  with  the  sails  and  rigging  ) 
attached,  and  those  objects  might  have  been  recovered 
and  saved  but  that  it  became  necessary,  to  prevent 
the  wreck  injuring  the  ship's  sides  and  bottom,  to  cut 
the  whole  away,  the  loss  of  the  sails  is  not  the  sub- 
ject of  General  Average.     The  original  cause  is  the  ] 
accidental  loss  of  the  mast ;  and  although  the  loss  of  ' 
th.  «iU  «Kl  rigging  wa,  mid.  .(..lutTLd  cmploie  ' 
by  the  aet  of  cutting  away  the  wreck,  the  true  nature 
of  that  loss  must  be  looked  for  in  the  original  inci- 
dent, and  the  cutting  away  afterwaifds  must  be  con- 
sidered only  the  consummation  of  the  inchoate  act.< 
So,  too,  when  sails  have  been  split  by  the  wind,  and 
in  order  to  get  free  from  them  quickly  and  prevent 
their  injuring  the  masts,  &c.,  they  are  cut  away,  the 
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first  cause  of  loss  is  to  be  considered ;  and  the  com*  | 
pletion  of  their  destruction^  though  voluntary,  is  a 
matter  of  mere  prudence,  hastening  the  entire  loss 
of  that  which  would  be  inevitably  lost  without  the 
step  taken  but  in  a  less  expeditious  and  in  a  more 
dangerous  manner. 

So,  too,  a  boat,  or  other  article,  broken  adrift  by 
the  sea  and  beating  about  the  deck,  and  thrown  over- 
board because  it  is  impossible  to  secure  it  again,  is 
not  Greneral  Average.  The  act  is  prudential  but  not 
elective,  and  so  not  entitled  to  General  Contribution. 

I  do  not  say  but  that  there  are  some  exceptional 
cases  which,  approaching  the  circumstances  men- 
tioned, tend  more  to  voluntary  acts  than  simple 
necessary  measures,  and  may  properly  rauk  with  6e« 
neral  Average.  And  there  are  a  few  instances  where 
some  division  is  capable  of  being  made  in  the  cost  of 
the  thing  sacrificed,  a  part  being  carried  to  General 
Average,  and  a  part  applying  to  owners  or  under- 
writers. 

Ransom. 

I  have  already  mentioned  that  a  sum  of  money 
given  to  an  enemy  by  whom  a  ship  has  been  captured 
is  held  not  to  be  admissible  as  General  Average. 
This  is  excluded  on  the  grounds  of  patriotism  and 
national  expediency,  and  not  because  it  is  inconsistent 
with  the  principles  of  General  Average. 

J}e/ending  a  Ship  agabist  Enemies. 

Nor  are  the  damages  received  by  a  vessel  whilst 
defending   herself   against  an   enemy  claimable   as 
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General  Average ;  nor  the  cost  of  the  ammunition 
expended;  nor  the  expense  of  curing  the  wounds  of 
the  crew  so  engaged.  The  grounds  of  this  conclusion 
are  not  very  clear ;  nor  why  a  merchantman  casually 
obliged  to  take  arms  to  defend  itself  should  be  less 
entitled  to  compensation  than  a  regularly  armed 
vessel..  I  should  be  rather  led  to  the  conclusion  that 
a  goods  or  passenger-carrying  ship  whose  trade  was 
not  war,  when  suddenly  put  on  its  defence  should 
be  allowed  to  claim  its  losses,  damages,  and  expenses 
of  every  kind  even  upon  patriotic  grounds  and  as  an 
encouragement  to  owners,  masters,  and  seamen,  '^  to 
labour  in  and  about  the  defence,  safeguard,  &c.,  of 
the  goods,  merchandises,  and  ship,  &c.,"  as  specially 
mentioned  in  the  body  of  the  Policy  of  Insurance ; 
and  also  because  I  think  this  employment  of  extra- 
ordinary stores,  provided  only  for  such  a  contingency 
of  violence,  is  perfectly  analogous  to  the  use  and 
destruction  of  stores  in  certain  cases  for  the  general 
benefit  and  which  are  permitted  to  be  claimed  in 
General  Average.  And  if  it  be  argued  that  it  is  the 
proper  use  of  powder  and  shot  to  be  expended  in 
firing  at  an  attacking  enemy,  I  say  that  it  is  only  the 
foreseeing  care  of  the  owners  that  provided  these 
serviceable  ammunitions.  Had  the  ship  not  carried 
them  the  owner  would  have  saved  their  cost,  and  all 
parties  would  have  lost  their  property;  but  by  his 
providence  and  the  expenditure  of  his  stores  the  loss 
to  all  the  co-adventurers  has  been  prevented. 
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Of  THE  Rule  relating  to  the  Cause  of 

Losses  and  Expenses. 

The  conclusion  of  this  part  of  the  subject  is  the 
most  fitting  place  to  return  to  the  subject  of  a  maxim 
which  I  merely  touched  on  before,  viz.  that  the 
proximate  (we  may  read  immediate)  cause  of  loss,  &c., 
is  to  be  looked  to,  and  not  the  remote  one,  in  placing 
the  onus.  Causa  proxima  nan  remota  spectatur. 
Now,  in  the  first  place,  it  is  admitted  even  by  the 
supporters  of  this  dictum,  that  the  exceptions  to  it 
are  numerous:  so  that  even  they  would  have  been 
wiser  in  not  attempting  to  make  it  universal,  but  in 
being  content  to  say,  "  In  many  cases,"  or  even  "  in 
general,  we  are  to  look  to  the  immediate  and  not  to 
the  remote  cause."  To  maintain  the  opposite  pro- 
position, that  the  original  or  ultimate  cause  of  loss 
is  to  be  sought  and  is  to  decide  where  the  onus 
should  fall,  would  be  even  less  difficult :  and  I  believe 
the  majority  of  cases  where  a  rule  can  be  applied  will 
be  found  to  bear  this  out.  Thus  in  the  instance  of 
Barratry;  the  first  cause  of  loss  and  that  which 
decides  the  result  is  the  master  s  or  mariner  s  barra- 
trous conduct,  although  fire,  or  water,  or  rocks,  or 
custom-house  authorities  may  be  the  immediate  cause 
of  the  property  being  lost  to  its  owners.  So  with 
unseaworthiness.  If  an  owner  knowingly  send  his 
ship  to  sea  in  an  unseaworthy  condition  and  she  be 
lost,  though  sea  perils  are  the  immediate  cause  of 
that  loss,  the  guiding  one  is  the  unseaworthiness  of 
the  vessel.      Lord  Campbell  alluded  to  this  very 
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circumstance  in  giving  judgment  in  Thompson  v. 
Hopper  (Nov.  1856),  and  said,  ^'the  wrongful  act  of 
the  plaintiff  led  to  the  loss,  though  it  was  not  the 
proximate  cause.''*  So  again  when  masts,  rigging, 
sails,  &C.J  which  have  been  carried  away  are  encum- 
bering the  decks  or  hanging  in  the  water,  and  are 
then  cut  and  cleared  away,  the  proximate  or  imme- 
diate cause  of  their  loss  is  the  knife  and  the  volun- 
tary act  which  disengaged  them,  and  this  if  looked  to 
would  class  them  in  the  category  of  General  Average ; 
but  custom  practically  decides  otherwise,  and  refers 
their  loss  to  the  original  cause,  viz.  the  force  of  the 
elements.  I  think  it  will  be  found,  throughout,  that 
we  shall  have  to  be  led  by  another  rule,  viz.,  that  in 
deciding  on  the  destination  of  average  losses  and 
expenses  we  must  be  guided  by  the  true  and  effective 
cause  in  which  the  loss  or  the  expenses  originated. 

Of  certain  Expenses  entitled  Special 

Charges. 

Besides  the  charges  which  benefit  all  the  interests 
at  once  and  thus  apply  genwally,  thare  are  others 
which  belong  in  particular  to  one  or  other  of  the 
interests.  The  taking  out  of  the  Cai^  when  it  is 
'  necessary  for  the  repair  of  a  ship  is,  we  have  seen,  a 
subject  of  General  Average;  and  so  ia  its  carriage 
and  delivery  into  a  warehouse  or  place  of  safety. 

*  Since  the  first  edition  of  this  work  ike  judgment  in  this  case 
has  been  reveraed.  (Exchequer  Chamberi  Julj  1858.)  Six  judges 
upheld  the  doctrine  of  the  proximate  cause  prevailing,  and  one 
judge  dissented  thereto. 
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Bat  being  there  it  remains  at  its  own  responsibility; 
and  the  rent  of  the  warehouse,  its  insurance  against 
fire,  and  any  means  taken  to  prevent  it  from  being 
injured  or  to  improve  its  condition  when  damp  or 
damaged,  are  expenses  chargeable  specifically  to  the 
cargo  itself.  The  expenses  of  survey  on  goods,  carriage 
to  a  kiln  to  dry  and  back  to  the  warehouse,  are  of  the 
same  character.  So  are  new  cases  and  bags,  and  the 
cooperage  and  other  repairs  of  packages. 

Then,  to  the  Freight  are  charged  the  expense  of 
conveyii^  back  the  goods  from  the  warehouse  to 
the  shipping  place,  the  wharfage  and  quay  dues,  the 
lighterage  on  board,  the  labour  reloading,  stevadores 
restowing,  metage  [at  reshipment,  use  of  screws  for 
cotton  cargoes,  pilotage  out  of  harbour,  boats  and 
men  assisting,  steamers  towing  out,  &c. 

And  to  the  Ship  are  placed  surveys  and  several 
charges  which  we  shall  speak  of  in  detail  when  we 
come  to  the  subject  of  Particular  Average  on  Ships. 

Whether  the  foregoing  Specxax  Charges  are 
rightly  classified  in  being  excluded  from 
General  Average. 

It  is,  and  has  been,  usual  to  distribute  the  several 
charges  j  ust  spoken  of  in  the  manner  described.  This 
is  done  upon  the  hypothesis  that  the  consequences 
of  an  act  of  Genial  Average,  viz.,  the  landing  the 
goods,  cease  as  soon  as  those  goods  are  placed  in 
safety  on  shore,  and  after  that  the  several  interests 
for  a  time  are  isolated  from  each  other.    But  a  serious 
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doubt  may  arise  whether  this  view  is  correct; — 
whether  it  be  right  to  divide  the  act  of  General  Ave- 
rage; whether,  in  fact,  a  General  Average  arising 
from  the  necessitated  landing  of  cargo  is  complete  till 
the  goods  are  back  again  in  the  ship,  and  the  ship 
again  on  her  voyage.  On  this  supposition  the  General 
Average  is  only  inchoate  when  the  goods  are  landed. 
For  it  was  not  the  intention  in  discharging  the  cargo 
simply  to  place  it  in  safety,  but  it  was  done  for  an 
ulterior  object,  that  of  placing  the  ship  in  such  a  con- 
dition that  she  should  be  able  to  convey  those  goods 
on  to  their  destination.  Thus  the  safety  of  the  ship 
was  regarded,  the  conveyance  of  the  cargo  to  its 
market,  and  the  making  secure  the  freight,  which 
could  not  be  secured  except  by  delivering  the  goods 
as  stipulated  in  the  bills  of  lading.  Why,  then, 
should  the  custody  of  the  goods  whilst  detained  on 
shore  be  charged  separately  to  them ;  or  why  should 
the  freight  bear  the  whole  burthen  of  putting  back 
the  goods  into  the  ship,  when  both  these  expenses  are 
parts  only  of  one  design,  whose  object  is  the  general 
benefit  of  associated  interests?  Why  make  a  dis- 
tinction which  often  presses  heavily  on  ouq  of  the 
interests,  and  would  naturally  distribute  itself  more 
equally  among  them  were  the  charge  classed  with 
the  General  Average  ?  The  answer  to  these  inquiries 
will  be,  as  before,  that  the  mediate  and  ultimate  con- 
sequences of  an  act  are  not  necessarily  in  the  same 
category  with  the  act  and  its  immediate  consequences. 
But  to  show  that  this  argument  is  only  used  when 
convenient,  we  may  compare  it  with  the  reasoning  on 
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an  exactly  parallel  case,  which  is  this : — If  a  cargo  of 
com  or  some  destructible  article  heat  from  natural 
causes,  and  necessitate  the  ship  putting  into  a  port  and 
the  discharge  of  the  cargo,  in  the  generality  of  instances 
these  expenses  will  be  applied  properly  to  the  cargo,  [ 
(because  arising  from  its  natural  constitution)  and  not  | 
be  charged  to  General  Average.*  The  storage  goes, '/; 
of  course,  to  the  cargo ;  and  the  reshipping  expenses 
go — not  to  freight  now,  but  to  the  cargo  alone;  (// 
because  the  landing  was  rendered  necessary  by  the 
natural  heating  of  the  cargo.  Observe,  the  storage 
and  reshipping  charges  are  resultants  from  the  cargo's 
heating,  and,  thereforej  the  reshipping  charges  and 
outport  charges  must  all  be  charged  to  cargo  also,  as 
that  was  the  prime  cause  of  their  being  incurred.  It 
is  not  said  that  the  cargo  being  once  on  shore  and  in 
safety  it  must  be  put  back  at  the  freight's  charge,  so 
that  the  freight  may  be  earned — ^but  that  the  expenses 
must  be  taken  as  a  whole,  and  that  the  whole  grew 
out  of  the  natural  processes  of  the  cargo.  Then  why 
not  apply  such  a  rule  to  the  reshipping  charges,  &c., 
on  goods  landed  from  causes  which  are  the  ground  of 
General  Average  ?  Let  all  the  expenses  that  are  in- 
herent to  the  separate  interests, — ^such  as  repairs  to 
ship,  deterioration  of  cargo,  and  diminution  of  freight 
— be  borne  specially  by  the  separate  interests ;  but 
consider  the  expenses  which  are  undertaken  to  set  the 
ship  forward  on  her  voyage  to  be  General  Average. 

♦  Practically,  the  discharge  of  a  grain  cargo  is  nearly  always 
made  General  Average,  if  a  shadow  of  pretext  can  be  found  for  con- 
sidering the  original  cause  for  landing  ii  a  sea-peril.  This  is  how- 
ever sometimes  done  against  principlci  to  get  rid  of  a  diffictdty. 
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The  Spanish  commercial  law  on  this  subject,  though 
completely  opposed  to  our  own  practice,  seems  to  me 
singularly  logical.  It  proceeds  on  the  principle  that 
the^r^^  or  real  catsse  of  expenses  is  responsible  for  all 
the  consequences.  If,  according  to  this  code,  a  ship 
puts  into  an  intermediate  port  owing  to  a  leak  pro- 
ceeding from  inherent  defect,  tbe  owner  is  chargeable 
with  every  expense  until  she  have  resumed  her  voyage. 
If  she  goes  there  from  a  necessity  which  we  call  Par- 
ticular Average,  the  underwriters  on  ship  pay  the 
whole  expenses.  If  the  forced  deviation  arise  from 
the  state  of  the  cargo,  on  the  cargo  all  the  charges  are 
thrown.  Finally,  if  the  cause  of  putting  into  port  be 
one  in  itself  of  General  Average,  as,  for  instance,  if 
the  crew  had  been  obliged  to  cut  away  the  masts,  then 
all  the  disbursements  and  the  repairs  are  claimable  as 
General  Average. 

I  do  not  say  that  it  would  be  advisable  to  follow 
out  the  Spanish  rule  in  its  integrity,  now ;  but  I 
think  there  is  a  great  degree  of  consistency  about  it. 
Legal  decisions  bearing  directly  on  General  Average 
are  now  very  infrequent.  A  judgment  delivered  one 
week  before  this  volume  made  its  appearance  must, 
therefore,  be  considered  valuable,  as  it  goes  to  the 
principles  on  which  the  practice  of  General  Contri- 
bution is  founded;  and  it  is  the  more  interesting 
because  the  judgment  of  the  Court  delivered  in  the 
cause  of  Moran-i?.  Jones*  confirms  the  view  which  my 
text  has  encouraged,  viz. :  the  inseparability  of  acts 
of  General  Average  considered  generally,  and  not  by 
the  sole  light  of  technical  observance.     The  decision 

*  Queen's  Bench,  April,  1857. 
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wonM  have  been  of  greater  value  but  fi^r  a  circum- 
stance which  I  shall  have  to  mention  and  remark  on 
after  giving  the  substance  of  Moran  v.  Jones. 

The  Tribune^  bound  from  Liverpool  to  Gallao  and 
the  Chincha  Islands,  under  charter,  in  ballast  but 
with  a  few  goods  on  board,  struck  on  the  East  Hoyle 
Bank.  One  of  her  masts  was  cut  away,  but  she 
became  fast  on  the  ground,  and  she  was  scuttled. 
Some  of  the  ship's  materials  and  the  small  quantity 
of  cargo  on  board  were  sent  in  lighters  to  Liverpool, 
and  were  stored  in  safety.  Part  of  the  ballast  was 
thrown  overboard ;  after  which  the  ship  floated,  and 
was  towed  back  to  Liverpool.  The  point  really  at 
issue  was  whether  the  expenses  incurred  in  getting 
the  vessel  off  and  up  to  Liverpool  were  General  Ave- 
rage, so  as  to  affect  the  freight  and  make  it  liable  to 
contribute  towards  them;  and,  further,  incidentally, 
whether  the  cargo  was  likewise  liable,  to  contribute^ 
because  that  incidentally  affected  the  freight,  inas- 
much as  if  the  cargo  were  a  contributory  it  would 
reduce  the  proportion  of  average  payable  on  the 
freight.  Lord  Campbell  stated,  as  might  be  sup- 
posed, that  the  Court  entertained  no  doubt  as  to  the 
contribution  of  the  freight,  because  all  the  costs  of 
getting  the  ship  off  and  up  to  Liverpool  were  neces- 
sary to  allow  her  to  go  to  sea  again ;  and  unless  she 
could  go  to  sea  the  freight  was  imperilled,  and  would 
have  been  a  loss  on  the  policy.  But,  what  is  more 
in^rtant,  his  lordship  proceeded  to  decide  as  to  the 
cargo ;  since,  although  the  liability  of  freight  was  the 
question  before  the  Court,  the  liability  of  the  cargo 
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was  involved  as  affecting  the  amount  payable  by  the 
freight.  And  be  proceeded  to  say,  *^  It  seems  to  us 
that  the  act  of  putting  the  goods  on  the  lighter  was 
only  part  of  one  continuous  operation,  viz.,  getting 
the  ship  off  the  bank  on  which  she  was  stranded, 
and  sending  her  to  Liverpool,  where  she  might  be 
repaired,  with  the  view  to  prosecute  the  original 
adventure.  When  she  got  to  Liverpool  the  opera- 
tion of  saving  her  from  shipwreck  was  completed, 
and  the  whole  expenses  of  the  repairs  fell  upon  the 
owner,  &c. ;  but  the  expenses  of  this  continuous 
operation,  for  the  common  benefit  of  ship,  goods, 
and  freight,  are  the  subject  of  a  General  Average." 
Again,  "  The  goods  were  put  into  a  lighter  by  the 
master  of  the  ship,  along  with  materials  of  the  ship 
saved  from  the  wreck,  and  they  remained  in  the 
custody  and  under  the  control  of  the  master  till  the 
ship  was  repaired,  when  they  were  reloaded  in  the 
ship  and  carried  forward,  without  any  interference  by 
the  owner  of  the  goods,  to  their  destined  port.  Unless 
it  had  been  intended  that  an  operation  should  have 
been  undertaken  and  completed,  by  which  both  ship 
and  goods  should  be  rescued  from  the  peril  to  which 
they  were  exposed,  nothing  might  have  been  done, 
and  the  goods  might  have  perished.  Because  the 
goods  happened  to  be  saved  in  the  earliest  part 
of  the  operation,  this  can  be  no  sufficient  reason 
for  saying  that  they  ought  not  to  contribute  to  all 
the  expenses  of  the  operation,  which  contemplated 
the  benefit  of  all  the  interests  imperilled  by  the 
stranding." 
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So  far  the  judgment  of  the  Court  is  lucid  and 
satisfactory ;  and  if  the  dictum  could  be  received 
pure  and  simple,  it  would  be  a  great  guide  in  the 
settlement  of  all  similar  cases  and  of  analogous 
questions  of  average.  But  it  unfortunately  happens 
that  the  same  learned  judge  had  delivered  himself, 
ten  months  before  this  judgment,  in  another  case  of 
singular  similarity  to  that  of  the  Tribunej  in  which 
he  had  come  to  deductions  singularly  different. 

The  trial  of  Job  v.  Langton*  related  to  the  Snow^ 
don.  She  sailed  from  Liverpool  for  Newfoundland 
with  a  cargo,  got  ashore  in  Malahide  Bay ;  the  goods 
were  landed,  and  were  forwarded  to  their  destination 
by  another  vessel.  When  the  cargo  had  been  dis<> 
charged,  the  ship  was  towed  off  by  a  steamer,  a  chan- 
nel having  been  cut  to  facilitate  her  extrication,  and 
she  was  taken  to  Liverpool  to  be  repaired.  The  two 
cases  seem,  therefore,  to  proceed  pari  passu  ;  with  the 
exception  that  the  TVibune  reloaded  her  cargo  and 
completed  her  intended  voyage,  whilst  the  cargo  of 
the  Snowdon  eventually  went  forward  by  another 
vessel.  This  difference  might  have  been  supposed  to 
constitute  a  valid  distinction  in  the  two  cases,  if  one 
existed  at  all :  but  Lord  Campbell  waived  it,  saying, 
*^  We  do  not  attach  any  importance  to  the  fact  that 
the  cargo  was  forwarded  by  another  vessel;  and  we 
should  give  our  decision  as  if  the  Snowdon^  after 
she  had  been  repaired,  had  carried  the  cargo  to  its 
ultimate  destination."  He  may,  in  consequence,  be 
said  to  have  made  the  facts  of  the  two  ships  identical. 

*  Queen'0  Bench,  Junei  1856. 
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His  decuion  was,  that  the  expenses  of  getting  Ac 
Tessel  off  and  of  taking  her  to  Liverpool,  are  not 
chargeable  in  General  Average.  He  siq^ported  this 
view  by  a  long  chain  of  argament,  too  extensive  to  in- 
troduce in  the  text  of  a  manual  like  this ;  but  I  give 
the  judgments  in  both  cases  in  an  Appendix  (No.  8.) 
It  must  certainly  be  considered  very  unfortunate 
that  two  decisions  by  a  judge  of  such  high  authority 
should  contradict  each  other,  and  leave  a  question  in 
a  state  of  greater  uncertainty  than  before  it  was 
touched  by  him  ;  but  it  may  serve  to  show  that  where 
arguments  of  great  force  or  of  great  delicacy  can 
be  urged  on  both  sides,  conclusions  in  such  matters 
are  not  so  iireiragable  as  to  convince  all  persons; 
and  that  two  minds  may  be  led  to  opposite  results  in  a 
manner  equally  satisfying  to  themsdves,  and  that  this 
may  also  happen  to  the  same  mind  at  different  times.* 


Of  the    Means  of  raising   Money  for  Dis- 
bursements IN  Foreign  Ports. 

When  an  English  ship  under  average  is  in  an  Eng- 
lish port,  the  expenses  are  usually  paid  by  the  agent 
drawing  a  bill  on  the  owner,  who,  by  custom,  is  taken 
to  be  purse-bearer  for  all  parties  by  whom  the  ave- 
rage will  eventually  be  paid.  Should  the  sum  re- 
quired be  too  large  for  the  owner  to  meet,  he  some- 
times procures  a  portion  from  the  proprietor  of  the 
cargo,  or,  if  he  be  insured,  an  advance  from  his 
underwriters.     Arrangements  relating  to  funds  are 

*  See  Appendix  No.  S  for  a  report  of  the  trial. 
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naturally  more  easy  to  make  when  owners  reside  in 
the  same  country  in  which  the  average  occurs,  and 
where  there  are  the  means  of  communication  betweexi 
the  master  and  his  owner.  £v«n  in  foreign  countries, 
it  frequently  haj^ns  that  a  shipowner  has  sufficient 
credit  for  the  agent  or  merchant  disbursing  arerage 
expenses  on  his  vessel  to  be  satisfied  with  a  bill  of 
exchange  upon  him  without  further  security.  I  need 
not  point  out  how  advantageous  it  is  thus  to  be  able 
to  raise  funds,  free  from  those  expenses  which  an 
average  often  entails  in  procuring  the  means  of  de- 
fraying the  disbursements.  It  is  one  of  the  many 
JZg«.  which  a  me«h«.t  gau»  by  shippu^  g<J 
on  vessels  belonging  to  respectable  owners,  with  suffi- 
cient capital  for  carrying  on  their  business*  But 
more  often,  and,  indeed,  in  the  majority  of  cases,  the 
agent  who  advances  the  money  for  a  vessel  under  ave- 
rage m  a  foreign  country  requires  a  greater  security 
for  his  outlay  of  funds  than  a  simple  bill  of  exchaoge. 

Insurance  of  Disbursements. 

Sometimes  the  danger  he  fears  is  not  the  insolvency 
of  the  owner,  but  the  subsequent  loss  of  the  vessel 
after  leaving  his  port,  and  he  contents  himself  with 
insuring  the  sum  advanced  against  this  risk ;  in  which 
ease  the  premium  and  expenses  of  insursoice  are 
chargeable  in  the  average  statement,  pro  raid.  This 
course  is  also  taken  not  unfrequently  by  the  owners 
or  the  iBSurers  of  Aip  er  cargo  ^  as  in  case  of  the 
vessel's  subsequent  loss,  they  would  have  to  bear  both 
that  loss  and  the  previous  average. 

f2 
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Bottomry  Bonds. 

A  very  usual  manner  of  paying  disbursements  is  by 
a  Bottomry  or  Bespondentia  bond.  A  Bottomry 
bond  is  a  bond  which  pledges  the  ship  itself,  instead 
of  the  owner's  credit,  for  payment  of  the  advances ;  * 
and  Bottomry  Premium  given  on  such  a  bond  varies 
from  five  per  cent,  to  fifty  per  cent.,  or  even  more. 
In  its  proper  form  it  takes  effect  only  at  the  termina- 
tion of  the  voyage  and  at  the  place  specified  in  the 
document ;  and,  usually,  three  or  more  days'  grace  is 
granted  for  the  captain  and  owner  to  satisfy  the  holder 
of  the  bond,  after  the  ship's  arrival  at  her  destination. 

One  of  the  conditions  of  such  a  bond  is,  that  in  case 

'  j 

the  vessel,  by  losses  and  accidents  of  the  sea,  never 
reaches  the  place  to  which  she  is  bound,  the  bond  is 
cancelled.  This  risk  is  frequently  provided  against 
by  the  lender  of  the  money  insuring  the  bond.  There 
are  other  bonds  which  are  given  as  collateral  secu- 
rity for  bills  drawn  on  the  owner;,  these  are  con- 
sidered a  spurious  kind.  They  generally  contain  a 
clause  that  if  the  bills  are  duly  honoured  and  paid, 
the  bond  is  void,  and  the  premium  stated  therein  is 
not  to  be  enforced.  This  non-enforcement  of  premium 
is  sometimes  the  case   with   valid   bottomry  bonds, 

*  This  is  the  usual  waj  of  describing  the  security ;  but  strictly 
speaking,  it  is  incorrect.  Bonds  of  Bottomry  and  of  Respondentia 
are  really  written  securities  for  loans  made  on  the  credit  of  the 
master,  owner,  and  proprietor  of  cargo.  The  remedy  is  not  against 
the  things  themselves, — ^technically  speaking,  not  ad  rem^ — ^though 
proceedings  in  practice  reduce  it  to  much  the  same  as  if  it  were. 
The  captain  or  other  person  who  gives  and  signs  the  bond  remains 
personally  liable. 


.^fc-.-L.."^ 
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where  the  person  advancing  does  not  seek  farther 
profit  than  his  commission  and  agency,  hut  requires 
a  security.  There  are  other  honds  of  an  irregular 
and  amhiguous  nature ;  some  of  which  are  for  time, 
and  follow  the  vessel  ahout ;  sometimes  precede  her, 
and  are  made  the  means  of  getting,  hills  of  exchange 
paid  in  advance  hefore  the  ship  arrives.  Such  honds 
are  exceptional,  and  do  not  fulfil  the  meaning  or 
intention  of  Bottomry. 

Respondentia  Bonds. 

Sometimes,  and  very  frequently,  the  freight  and 
the  cargo  are  included  in  the  bond,  and  then  it  is 
called  a  Respondentia  bond,  or  hond  of  Bottomry  and 
Respondentia.  In  this  case  the  holder's  lien  is  first 
on  the  ship  itself,  next  on  the  freight,  and  lastly  on 
the  cflargo.  The  hond  gives  the  holder  the  right,  in 
case  of  nonpayment,  to  sell  the  ship,  confiscate  the 
freight  (out  of  which,  however,  the  seamen's  wages 
must  first  be  paid),  and  then,  and  lastly,  to  sell  as 
much  of  the  cargo  as  is  required  to  make  up  the  sum 
of  the  bond  with  its  premium  unsatisfied  by  the  two 
former  means  of  payment.* 

If  more  of  the  cargo  is  sold  than  is  necessary  to 
pay  that  part  of  the  bond  which  applies  to  the  cargo, 
the  remedy  of  the  proprietors  of  cargo  is  personally 
against  the  shipowner. 

It  is  needful  that  a  lender  should  exercise  care  in 
making  advances  on  bottomry.  He  is  not  by  his 
facility  to  encourage  a  shipmaster  in  an  extravagant 

•  See  foot-note,  page  68. 
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e^Kpenditare.  He  must  aflcertain  by  i]U{uiry  that  the 
loan  demanded  is  reaOy  wttrted  for  the  necassitiea  of 
the  ship ;  and  advertisements  far  boitomry  must  state 
the  object  for  which  the  money  is  required.  After 
this  preliminary  inquiry,  it  is  not  pretended  that  the 
lender  is  bound  to  see  to  the  application  of  the 
money — ^how  it  is  actually  expended. 

When  two  or  more  bonds  are  given  on  the  same 
voyage  the  last  takes  precedence,  and  so  on  in  a  retro- 
grade order.  The  last  one  being  satisfied,  the  penul- 
timate takes  what  is  left,  &c.  There  is  one  exception, 
however.  If  after  a  bond  has  been  given  the  captain 
obtains  a  credit  from  his  owner,  and  then  gives  a  sub- 
sequent bond,  the  first,  in  this  case,  takes  priority. 

It  has  been  thought  that  it  is  illegal  to  lend  on  bot- 
tomry to  an  English  ship  in  an  English  port ;  but  in 
the  case  of  Arthur  v.  Barton  it  was  decided  that  the 
master  of  a  coasting  vessel  could  bind  his  owner  residing 
in  England  by  a  bond  given  in  one  of  our  own  ports. 

If  a  bond  is  oppressive  from  exorbitant  interest, 
&c.,  or  bad  in  itself,  the  Court  of  Admiralty  can  give 
protection  and  relief  from  it.  And  where  the  Ad- 
miralty Court  was  made  use  of  to  enforce  a  bond 
which  was  fraudulent,  a  court  of  equity  has  juris- 
diction, and  will  stay  proceedings.* 

The  general  name  of  thus  dealing  with  the  ship, 
freight,  and  cargo  for  the  purpose  of  raising  money  is 
Hypothecation ;  a  name  which  marks  the  distinction 
between  absolute  power  d>ver  person  and  luroperty  by 
means  of  a  bond  in  usoal  fbrm,  and  the  conting»&t 

*  GlMOOtt  tr.  Lang. 
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or  hypothetdcal  right  given  by  these  instruments^ 
dependent  on  the  arrival  of  the  ship  at  a  specified 
plaee.*  Should  the  vessel  be  wrecked^  or  sold  on 
aecemit  of  further  damages  subsequently  rec^ved 
ere  she  reach  her  destination,  the  bondholdw  must 
Deceive  the  net  proceeds  of  sale  in  part  satisfaction  of 
his  security.  It  is  needless  to  say  that  by  no  voluntary 
act  affecting  the  non-arrival  of  the  ship  at  her  desti- 
nation  must  the  bondholder  be  deprived  of  his  right. 

Sales  of  Cargo. 
But  Bottomry  being  at  best  an  expensive  means  of 

the  sum  borrowed  as  much  as  possible.  He  will 
therefore  apply  the  sale  of  any  condemned  stores  of 
the  ship,  and  the  proceeds  of  any  damaged  goods, 
part  of  the  cargo  which  stirveyors  have  recommended 
to  be  sold  on  the  spot,  in  diminution  of  the  amount  of 
his  disbursemente.  And  sometimes  it  is  impossible  to 
raise  money  at  all  on  botUmiry,  and  sometimes  the 
rate  demanded  is  so  high  as  to  appear  ruinous,  and 
other  means  for  obtaining  funds  are  resorted  to.  A 
caf  tain  under  such  circumstances  may  proceed  to  sell 
a  portion  of  the  cargo ;  but  he  has  no  right  to  sell  «i 
entire  cargo  at  an  intermediate  port  to  raise  funds  to 
repair  lua  vesseLf  He  has  ihe  same  right  to  sacrifice 
a  part  that  the  remainder  of  the  interests  may  reach 

*  Tke  wmd  k  imun&ihMj  derived  from  the  Latin  aoua  h^fpih 
ih$oa^  ajpUge  ;  wlMx  itatU  mmnti  some  article  of  value  ooQditii»» 
ally  placed  in  the  keeping  of  another  person  to  secure  a  loan,  or  to 
serve  a  similar  pnrpose. 

t  He]pdDni  tK  Bft>by.    JSecAtffM^r,  June^  MSft. 
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their  destinatioii  as  he  has  to  throw  a  portion  into 
the  sea  to  procure  the  safety  of  the  rest.  He  will  in 
this  matter,  as  in  all  others,  exercise  discretion,  and 
he  will  not  dispose  of  more  than  is  absolutely  needful. 
The  loss  on  such  a  sale  will  form  an  item  in  the  ave- 
rage adjustment  and  will  be  applied  to  the  columns 
of  disbursements  pro  raid.  The  loss  is  discoverable 
by  making  up  a  simulated  account  sales,  as  if  the 
goods  sold  had  arrived  in  a  sound  state,  from  which 
the  actual  sales  will  be  deducted.  In  settling  with  the 
proprietors  of  cargo  for  the  average,  the  sound  value 
of  their  goods  sold  will  be  set  off  against  the  amount 
claimable  from  them  for  General  Average  and  charges. 


By  whom,  and  at  what  time.  General 
Average  is  to  be  paid. 

I  have  already  stated  that  the  instant  a  sacrifice 
has  been  made  or  an  expense  incurred  for  the  general 
good,  it  becomes  a  debt  due  by  all  the  benefited  par- 
ties to  him  by  whom  the  loss  is  sustained  or  the  dis- 
bursement has  been  made.  But  a  contribution  by 
all  parties  towards  that  loss  or  outlay  may  not  be, 
and  generally  is  not,  convenient  or  even  practicable 
at  the  moment,  and  it  must  be  deferred  till  some  after- 
time.  That  time  is  usually  the  arrival  of  the  ship  at 
her  port  of  destination ;  and  this  for  several  reasons. 
First,  because  there  the  proprietors,  or  representa- 
,  tives  of  proprietors,  of  all  the  property  will  be  found ; 
there  the  proper  persons  are  generally  to  be  met  with 
to  adjust  the  claim  in  a  Statement^  and  supply  the 
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legal  or  notarial  documents  that  are  required ;  there, 
too,  a  uniform  scale  of  value  can  be  adopted  b»  the 
basis  of  contribution;  and,  lastly,  there  the  means 
wiU  exist  for  enforcing  payment  should  any  of  the 
contributors  resist  the  claim  for  their  quota. 

The  persons  who  should  contribute  are,  primarily, 
those  to  whom  the  property  actually  belongs  :  but 
consignees,  factors,  and  agents  may  also  be  asked  to 
contribute  for  the  goods  under  their  charge  ;  and  in 
general  they  will  have  the  means,  out  of  the  goods  in 
then-  possession,  of  making  repayment  to  themselves 
for  the  sums  contributed  in  respect  of  those  goods. 
But  if  the  captain  or  owner  or  agent  of  the  ship 
finds  there  is  Ukely  to  be  any  withholding  or  disputing 
payment  of  the  General  Average,  he  may  refuse  to  de- 
liver the  goods,  until  he  is  satisfied  that  the  ireceivers 
will  pay  their  proportion.  And,  in  order  to  facili- 
tate matters  and  avoid  delay,  especially  in  cases  of 
perishable  cargoes,  it  is  common  for  the  receiver  of 
goods  to  execute  a  promissory  document  called  an 
Average  Bond,  drawn  by  a  solicitor  or  notary,  en- 
gaging to  pay  his  proportion  of  the  General  Average, 
as  soon  as  that  has  been  ascertained  by  an  Adjuster, 
on  the  condition  of  immediately  receiving  the  goods  to 
his  address.  Such  a  bond  is  by  no  means  necessary. 
In  reality  it  adds  nothing  to  the  obligation  the  pro- 
prietor, or  his  representative,  is  under  of  making  good 
his  share  of  the  Average  Contribution,  because  that 
share  is  a  debt  already  due,  and  recoverable  by  action 
at  Common  Law.  Nevertheless,  practically,  the  sign- 
ing a  document  seems  to  a  captain  or  owner  an  addi- 
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tifliial  goMfiiitee  ;  and  it  wnsft  be  owned,  that  di» 
fimiial  recQ|fiiitioB  iat  wfitiBg  of  a  preacriptiTB  right 
hmpeniij  ptmeaiA  dispute  ot  diacusaion  of  tiiat  rigkt. 
To  those  p^-sons  who  are  properly  advised  on  the 
subject,  or  who  are  thraDsriyes  aware  of  the  law  and 
praetioe,  a  saving  can  he  effected  of  the  expense  of 
the  boiid  by  snbstitntii^  a  simple  letter,  signed  by 
the  reenvwrs  of  eai^o  to  the  shipmaster  or  owner, 
containing  the  same  conditional  promise.  Other  per- 
sona, still  more  informed  or  still  bolder,  will  proceed 
to  drihrer  the  oargo  withont  any  such  undertaking  at 
all.  On  the  whcde,  I  think  there  are  many  cases 
where  a  promissory  letter  is  adranti^eous,  is  a  saving 
of  time  and  a  preventive  of  disputes. 

If  the  occnrrence  which  gives  rise  to  a  Genwal 
Average  happen  in  an  early  part  q£  the  voyage  and 
occasion  the  return  of  the  ship  to  her  pcnrt  of  sailing, 
or  some  other  port  accessible  to  the  owner  and  the 
shippers  of  the  cargo,  it  is  often  convenient  that  the 
General  Av^orage  Contribution  should  be  made  there, 
and  not  didayed  till  the  vessd's  arrival  at  her  destined 
port.  In  this  instance  a  different  value  must  he  set 
on  the  contributing  interests.  It  will  be  the  cost  of 
all  of  them  at  the  time  of  sailings  less  any  diminu- 
tion <^  value  by  the  accident  or  sea  damages.  And 
although  this  is  not  strictly  the  ccurrect  method  of 
valuation  there  is  little  to  object  to  it,  since  all  the 
inlerwts  are  sul^ected  to  the  same  treatment.  As 
to  ibe  freight,  an  exo^tioii  is  made  in  its  favour, 
and  an  estimate  is  fwrned  of  what  it  would  ^tidoce 
nei  whmi  die  vojnge  shall  have  been  osflBfleted.    It 
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is  refwrkaMe  tkai  this  and  eyerj  otker  procedure 
abmxt  freight  k  exeeptional  aad  errooeous.  I  sfasU 
haTB  to  enter  n^n  the  sahject  when  hereafter  em^ 
sideri^f  freight  as  an  interests 

fVho^  is  ta  Colleet  the  Awrage* 

Bat  there  must  he  a  collector  or  reeeiTer  oi  the 
General  Average*  Semebody  nsoally  has  made  all 
the  dishursements,  and  to  hiia,  they  must  he  refunded. 
And  even  in  the  case  of  jattisoB,  iivhere  the  goods  ef 
various  pn^rietors  nay  have  been  saorificed,  and^  as 
such,  become  a  part  of  the  amount  to  be  made  good, 
diere  must  be  some  one  to  stand  as  a  central  pmnt 
representing  the  loser  of  those  goods  which*  were 
thrown  overboard^  to  recdve  back  these  blended 
losses  by  the  Greneral  ContributinD,  and  afterwards 
to  account  separately  to  the  several  parties  whose 
goods  have  been  sacrificed.  In  the  mqority  oi  cases 
this  receiver  is  the  shipowner  or  his  agent  or  the 
c^itain.  It  is  in  general  held  that  the  owner  riiould 
pnmde  funds,  not  cmly  for  the  ordinary  expenses  of 
the  voyage,  but,  in  the  first  instance  and  till  reim* 
bursed,  for  any  extraordinary  disbursements  which 
may  be  rendered  necessary  during  that  voyage.  This 
responsAility  is  a  heavy  one,  for  Average  disburse- 
nwnts  may  be  required  larger  tiian  the  owner's  means 
or  his  powers  to  raise.  Bat  the  effect  of  it  is,  that 
Hie  sU^wner,  master,  or  ship's  agent  is  usually  the 
receiver  of  Greaeral  Average.  Sometians,  however, 
as  in  tiiie  instaoice  just  referred  to,  anotiier  person 
ondertakes  the  fisharseasente ;  freqnently  the  pnr 
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prietor  or  agent  of  the  cargo.  And  sometimefi  the 
outlay  18  made  by  more  than  one,  and  the  subse- 
quent arrangement  of  accounts  becomes  proportion- 
ally more  intricate.  In  other  instances,  agents  at 
outports  of  England  ^here  vessels  have  put  in 
under  Average,  collect  the  contributions  themselves 
as  being  a  safer  method  of  securing  their  advances 
than  by  taking  the  captain's  bill  on  his  owners,  &c. 
And  occasionally  agents  go  a  step  further,  and 
arrange  the  Average  statement  themselves ; — a  pro- 
ceeding which  nearly  always  leads  to  inextricable 
difficulties;  for  as  it  nearly  invariably  happens  that 
they  commit  some  mistake  either  in  the  distribution 
of  the  expenses,  or  the  contribution  towards  them, 
and  some  party  interested  is  afterwards  obliged  to 
rectify  the  statement,  the  agent  having  received  the 
sums  and  closed  the  accounts  has  locked  the  door  to 
any  correction ;  for  if  one  contributor  discovers  he 
has  been  made  to  pay  too  much,  it  implies  that  the 
excess  must  be  recoverable  from  the  others  ;  but  they 
have  already  closed  the  transaction  with  the  agent, 
and  he  has  received  his  discharge. 

Average  settled  in  a  Foreign  Part. 

IS  the  ship's  destination  be  a  foreign  port,  the. 
settlement  of  the  Average  usually  falls  under  the 
jurisdiction  of  the  national,  legal,  or  commercial 
tribunals,  and  must  be  paid  according  to  their  deci- 
sion. In  general,  foreign  codes  are  more  liberal  and 
comprehensive  in  their  views  of  Greneral  Average 
than  our  own  law  and  custcmi,  and  bring  into  Greneral 
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Contribution  expenses  which  in  this  country  are  ex- 
cluded from  it.  It  is,  consequently,  more  advan- 
tageous to  the  shipowner  to  have  an  Average  settled 
ta  .  foreign  port. 

When  proprietors  of  cargo  have  been  obliged  to 
pay  in  General  Average  adjusted  in  a  foreign  port, 
expenses  which  are  not  claimable  here  under  that 
head,  the  settlement  is  binding  on  them,  and  they 
cannot  i:ecover  back  from  the  shipowner  afterwards 
the  difference  between  what  they  have  been  compelled 
to  pay  and  what  they  would  have  been  liable  for 
under  an  English  adjustment.  In  Simmonds  v. 
White,  repairs  to  the  ship  were  included  in  the 
General  Average,  which  is  contrary  to  our  own  law 
and  custom ;  nevertheless,  the  plaintiffs  who  had  been 
compelled  to  contribute  in  St.  Petersburg  could  not 
recover  back  from  the  owner.  The  decision  in  Dag- 
leish  V.  Davidson  confirms  the  same  rule. 

Disbursements  secured  by  a  Bottomry  Bond. 

4 

When  Average  disbursements  have  been  discharged 
by  a  bond  of  Bottomry  or  Bespondentia,  the  person 
who  satisfies  that  bond  at  the  port  of  destination  is 
entitled  to  collect  the  General  Average. 

Of  the  contributing  Values  op  Ship,  Cargo, 

AND  Freight. 

Valvs  of  the  Ship. 
The  value  of  the  ship  for  contribution  is  her  value 
at  the  time  of  her  arrival  at  the  termination  of  the 
voyage :  but  if  she  ha^e  met  with  damage  and  have 
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been  repaired  before  anrving  at  her  imrt  of  des- 
tination, the  valae  to  be  taken  is  ber  wertb  {Kre*- 
vious  to  8ucb  repair.  It  is  Tery  difficult  to  fix  the 
true  value  of  a  ship,  because  the  prioe  of  shipping  is 
continually  varying  in  the  market  acoording  to  the 
supply,  rate  of  freights,  and  other  causes.  Also,  the 
value  of  a  ship  is  not  precisely  the  price  for  whidi  ahe 
would  sell  if  forced  to  a  sale  by  auction^  and^  conse- 
quently, not  always  that  at  whidi  a  surveyor  would 
estimate  her, — ^for  he  must  necessarily  Inure  that  test 
of  value  in  his  eye.  A  ship  in  her  owner's  hands  who 
has  a  regular  trade  or  a  freight  ready  for  her  has  a 
real  value  greater  liian  the  sum  which  a  buyer  with- 
out these  advantages  would  be  ready  to  offer  ;*  and 
I  think  we  have  so  right  to  assume  that  a  sale  by 
auction  demonstrates  her  true  absolute  value,  for  that 
consists  of  the  prioe  of  the  thing  itself  oonnected  with 
certain  advantageous  circamstanees. 

But  where  parts  of  the  ship  have  been  sacrificed  for 
the  general  benefit,  and  the  cost  of  them  is  made  good 
in  the  Average  Contribution,  the  amount  of  such  boni- 
JlcdHon  is  to  be  added  to  the  value  of  the  ship,  upon 
the  same  ground  that  the  value  of  goods  jettisoned 
must  be  made  to  contribute  to  the  jettison  itself. 

*  A  ship,  in  the  eye  of  the  law,  is  not  like  a  mere  commodity, 
woLch  as  sugar  or  cotton,  the  true  value  of  which  is  simply  that  for 
which  it  will  sell  ;  but  it  is  a  chattel  to  which  are  attached  uses 
and  capabilities  of  profit  which  go  along  with  it  and  are  inseparable 
from  it.  It  has,  there&re,  like  several  other  things,  an  intrinsic 
and  an  adventitious  value,  both  which  are  very  difficult  to  determine 
with  nicety.  In  order  not  to  overstate  my  meaning,  it  is  necessary 
to  add  that  by  law  only  incidents  pass  with  a  ship,  for  no  contract 
runs  with  a  chatteL 
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Hk  vaioe  of  the  cai^o  is  wliat  it  has  produced^  or 
would  produce,  at,  as  nearly  as  possible,  the  time  of  its 
arrifal.  If  it  be  actually  sold  thwe  can  be  no  truer 
value  gi^en  for  contribution  than  the  net  proceeds  of 
the  sale;  —  that  is,  the  gross  amount  stripped  of 
freight,  duty,  landing  and  all  other  charges,  and 
brokerage.  The  only  charge  which  should  not  be 
deducted  either  from  a  contributii^  yalue  or  from  a 
value  of  goods  jettisoned  is  the  m^ndiaiit's  own  com* 
mission;  because  that,  which  is  his  expected  profit^ 
was  jeopardkied  when  the  goods  themselves  were  in 
danger;  consequently  he  was  benefited  quoad  the 
commission  by  the  means  which  form  the  General 
Average. 

If  the  goods  be  not  sold,  aa  estimate  must  be 
formed  of  their  value,  and  they  must  be  lareated  in 
iixe  same  manner  as  if  they  had  been  really  sold. 
This  is  called  a  pro  Jbrmd^  or  simulated,  account 
sale. 

In  eiKTj  case  it  is  strongly  to  be  borne  in  mind 
that  it  is  recU  and  not  JicUtious  values  which  are  to 
be  adopted,  and  that  the  value  given  in  for  contribu* 
tioBS  is  not  to  be  affected  by  any  value  assumed  in  a 
policy  of  insurance.  Some  persons  from  ignorance^ 
and  some  designedly,  give  a  value  for  contribution 
which  is  just  within  the  policy  value,  so  that  all  the 
General  Average  they  are  themselves  called  upon  to 
pay  may  be  recovered  from  their « underwriters.  I 
need  hardly  point  out  that  when  this  is  the  intention 
of  t^  assured  in  giving  in  a  smaller  than  its  real 
value  the  act  is  simply  dishonest ;  it  is  forcing  on  the 
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other  contributors  a  proportion  larger  than  what  is 
due  by  them. 

The  value  of  goods  jettisoned  is  to  be  added  to  the 
value  of  what  arrives :  but  to  prevent  mistake  in  the 
adjustment,  it  is  better  to  show  the  distinction  be- 
tween  the  two. 

When  freight  is  paid  in  advance,  as  it  firequently 
is  in  shipments  to  our  colonies,  it  is  to  be  added  to 
the  invoice  in  cases  where  the  shipping  values  are 
resorted  to. 

In  this  case,  the  special  charges  for  re-shipment  of 
cargo  which  has  been  landed,  usually  called  charges 
on  freight,  will  be  paid  not  by  the  owner  but  by  the 
shippers  of  the  goods :  for,  hy  prepayment  of  freight, 
the  owner  has  no  longer  any  risk  in  that  respect ;  nor 
does  it  signify  to  him  whether  the  voyage  be  com- 
pleted or  not.  On  the  other  hand,  it  is  necessary  to 
the  shippers  that  the  vessel  should  proceed  on  her 
voyage,  and  they  will  have  to  pay  the  expense  of 
effecting  this  object.  This  must  now  be  considered 
the  settled  practice,  although  in  principle  it  seems 
objectionable,  inasmuch  as  the  shipowner  is  relieved 
of  a  duty  he  undertook, — that  of  conveying  the  goods 
entrusted  to  him  to  their  destination :  and  he  ought 
not  to  be  relieved  from  this  obligation  because  he 
happens  to  have  been  paid  beforehand,  but,  on  the 
contrary,  ought*  to  do  everything  in  his  power  to 
deliver  the  goods  at  their  destination  as  contracted 
by  the  bill  of  lading.  Where  part  of  the  freight  is 
paid  in  advance,  and  part  depends  on  the  completion 
of  the  voyage,  a  partition  of  the  charges  must  be 
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made ;  for  both  owner  and  shippers  have  an  interest 
in  again  sending  the  vessel  to  sea. 

The  value  of  the  freight  for  contribution  is  the 
amount  the  ship  earns,  stripped  of  the  captain's  and 
crew's  wages  for  the  voyage,  brokerage,  harbour  and 
light  dues,  and  all  incidental  expenses.  The  victual- 
ling of  the  crew  is,  however,  not  to  be  deducted. 
This  looks  at  first  sight  an  anomaly,  and  often  calls 
forth  remark ;  but  the  reason  for  the  exception  is,  that 
the  crew's  provisions  are  ship's  stores,  and  are  included 
in  the  value  of  the  ship.  I  cannot  say  that  this  is  a 
very  consistent  arrangement,  but  it  is  the  existing  one. 

If  a  ship  is  chartered  out  and  home,  in  one  charter, 
and  she  meets  with  a  General  Average  on  the  outward 
voyage,  the  whole  freight  for  the  round  must  contri- 
bute. If  the  Average  happens  on  the  homeward 
voyage,  then  only  the  freight  at  risk  at  the  time  is 
to  pay  its  contribution. 

Underwriters  on  freight  gain  a  great  advantage  by 
the  manner  in  which  it  is  made  to  contribute ;  the 
contribution  to  Average  being  on  the  net  amount,  and 
the  premium  received  being  on  the  grass  amount  of 
freight. 

When  a  vessel  has  been  re-chartered  at  an  im- 
proved freight,  the  re-charterer  is  to  contribute  on 
his  surplus  or  profit  freight. 

When  an  owner  employs  his  vessel  on  his  own 
account,  there  is  no  true  freight  on  which  to  contri- 
bute to  General  Average  :  but  the  increased  value  of 
coals  or  other  commodities  in  which  he  deals  stands 
in  lieu  of  freight. 
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When  original  yalues  are  taken  for  eontribnlkMi, 
the  wages  and  expenses  for  the  intended  toyage  must 
he  estimated* 

Fassengeia'  personal  effects  and  monej  do  not  een«- 
tribute  to  General  A^en^ge. 

Government  stores  cootribute,  like  other  goods; 
hut  in  general  on  cost  price,  as  they  are  not  shipped 
for  profit. 

If  it  becomes  necessary  to  break  up  and  abandon  a 
Toyage  begun,  the  freight  is  thereby  lost,  and  has  not 
to  contribute  ;  but  there  are  cases  in  which  an  owner 
for  his  own  convenience  or  profit  determines  to  aban* 
don  the  voyage,  though  not  actually  obliged  to  do  so. 
If  this  be  his  choice  he  must  still  contribute  to  G^ene- 
ral  Average;  since  it  is  not  at  his  option  to  withdraw 
a  portion  of  the  contributory  value  to  the  prejudiee 
of  the  other  contributors. 

If  when  a  voyage  is  abandoned  the  master  or  owner 
determines  to  forward  the  goods  by  other  means  to 
their  destination,  and  thereby  to  secure  his  original 
freight,  whatever  he  saves  of  that  original  freight 
must  contribute  to  General  Average. 

Advances  on  account  of* Freight  contribute* 

It  has  been  commonly  maintained,  hitherto,  that 
advances  of  money  made  to  a  captain  on  account  of 
freight  are  not  to  contribute  to  General  Average. 
But  in  the  recent  case  of  Hall  r.  Janson  in  the  Court 
of  Queen's  Bench,  it  was  held  that  a  custom  alleged 
to  exist  in  London  that  assurers  of  money  advanced 
on  freight  were  not  liable  to  make  good  a  General 
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Average  Iom  was  no  answer  to  the  acti(»i.  What  the 
nature  of  an  adyance  to  the  captain  hefore  the  ship's 
sailing  is,  depends  almost  entirely  on  the  mannMr  of 
making  it.  If  it  is  simply  an  advance  for  expenses, 
it  is  not  an  insurahle  interest  in  the  eye  of  tibie  law, 
hut  is  a  personal  deht  of  the  owner  not  dependent 
on  the  safety  of  the  ship."*  If,  however,  it  he  clearly 
stated  to  he  advanced  as  part  of  the  freightj  it  is 
insurahle  as  such ;  for  in  case  the  ship  he  lost,  Uiat 
freight  paid  in  advance  is  lost  ako,  for  it  would  not 
he  returned  hy  the  shipowner.  In  fact  it  might  he 
put  in  the  light  of  the  person  so  advancing  having 
purchased  a  share  of  the  freight ;  and  therefore  the 
owner  has  no  right  to  insure  the  portion  advanced,— 
for  the  same  interest  in  all  its  rights  cannot  he 
insured  twice.  I  am  here  anticipating  the  suhject  of 
Insurance,  which  is  to  he  treated  of  hereafter ;  and  I 
do  so  because  it  is  so  much  connected  with  the  matter 
of  contributi(m  on  advances  and  the  common  belief 
concerning  it.  Indeed  the  current  opinion  ahout 
this  subject  at  Lloyd's  appears  to  be  just  contrary  to 
the  fact,  for  it  is  commonly  stated  that  advances,  eo 
nomine^  are  sm  insurable  interest,  hiU  thai  monejf  adr 
vanced  on  account  of  freight  is  not  insurable  by  the 
merchant  or  his  agent :  in  conformity  to  which  opinion 
advances  are  very  usually  insured  in  London  and  else- 
where. But  the  truth  is  discoverable  by  deciding  ^e 
question,  Whose  is  really  the  risk  of  loss  by  sea  perils 
on  these  advances  ?  On  whomsoever  that  contiB|(eney 
rests  there  remains  also  the  right  to  provide  against  it 

*  And  see  Arnonld,  p.  261. 
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by  insurance;  in  other  words,  he  has  an  insurable 
interest.  Moreover  if  that  interest  be  such  as  to  be 
subjected  to  danger  of  loss,  it  is  interested  in  any 
means  taken  to  avoid  such  loss, — it  must  contribute 
to  Greneral  Average.  This  conclusion  required,  how- 
ever, to  be  confirmed  by  legal  decision,  as  distinctions 
are  made  about  contributing  interests  which  mere 
reasoning  would  not  apprehend  but  which  produce 
exceptional  subjects ;  such  as  are  passengers'  effects, 
jewels  and  money, — these  not  being  liable  to  con- 
tribute. 

As  TO  THE  Liability  op  English  Underwriters 
TO  PAY  General  Average  according  to 
Foreign  Adjustments. 

I  am  again  obliged  for  a  few  minutes  to  anticipate 
a  part  of  the  subject  which  I  shall  have  to  enter 
upon  methodically  hereafter,  —  I  mean  Insurance. 
But  it  seems  less  inconvenient  to  make  the  connection 
here  than  to  go  backward  to  General  Average  after 
we  have  finally  left  that  division  of  the  subject-matter. 

I  have  already  stated  that  the  original  parties  to 
an  adventure,  when  a  ship  is  bound  to  a  foreign 
port  and  meets  with  an  accident  that  gives  rise  to  a 
General  Average  Contribution,  are  obliged  to  settle 
their  proportions  of  that  Average  as  it  is  adjusted  in 
the  place  of  destination.  The  master  can  withhold 
from  the  receivers  of  cargo  their  goods  until  they  pay 
or  arrange  to  pay  their  quotas  of  Average.  In  some 
countries  the  contribution  is  arranged  and  settled 
authoritatively     by     Tribunals     of    Commerce    or 
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official  Dispacheurs.  But  the  question  which  arises 
is,  whether  when  ships,  goods  or  freight  have  been 
insured  in  England,  the  underwriters  are  bound  by 
those  foreign  settlements.  There  is,  or  I  should 
perhaps  rather  say  there  was,  a  strong  convic- 
tion to  the  contrary.  It  was  known  that  by  most 
foreign  adjustments  the  column  of  General  Average 
comprehended  items  which  would  be  disallowed  by 
our  own  custom ;  and  that  therefore  the  insurers  of 
ships  sometimes,  and  the  insurers  of  goods  nearly 
always,  are  prejudiced  by  admitting  a  foreign  state- 
ment as  binding  on  themselves.  That  this  was  the 
case  is  shown  by  the  practice  which  gained  ground 
with  many  shippers,  of  introducing  into  their  policies 
the  condition  that  in  case  of  General  Average  the 
underwriters  should  pay  according  to  the  foreign  state- 
ment. The  introduction  of  the  clause  is  plainly  indi- 
cative that  underwriters  were  not  bound  to  notice 
foreign  adjustments  without  the  proviso.  The  motive 
for  introducing  the  words  is  sufficiently  obvious ;  for 
proprietors  of  cargo  are  themselves  obliged  to  pay 
Average  according  to  the  laws  and  regulations  of  the 
foreign  port,  which  generally  makes  their  contribu- 
tions greater  than  it  would  be  by  a  re-adjustment 
made  in  our  own  country,  and  consequently  they 
have  themselves  to  sustain  the  loss  of  that  part  which 
they  cannot  recover  on  their  policy  by  an  English 
statement.  The  underwriters  argue,  and.  very 
plausibly,  that  the  undertaking  called  the  policy  is 
an  instrument  which  binds  by  the  laws  and  customs 
of  the  place  where  it  is  made;  by  those  laws  and 
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ciutoms  it  is  to  be  oonstrmd,  and  by  them  only. 
Some  of  the  assured  hold  on  the  coDEtrary  that  the 
mera  jw  loci  of  the  contract  is  not  to  circumscribe 
their  indemnification ;  that  it  is  in  accordance  willi 
the  spirit  which  animates  ^  system  of  insnrance  that 
they  should  have,  under  a  policy,  an  ample  indemnity 
against  all  risks ;  that  variation  in  the  laws  which  in 
foreign  countries  regulate  Average  Contribution  is 
one  of  the  risks ;  and  that  as  the  insurers  know  the 
port  to  which  the  ship  is  bound,  they  must  take  that 
contingency  into  account  in  fixing  their  premium. 
Impressed  by  the  force  of  such  an  argument,  under- 
writers have  in  many  instances  of  late  given  way  to  it, 
and  have  paid  Average  on  foreign  adjuetmcoits  upon 
this  special  reason,  that  had  they  been  requested,  they 
would  have  introduced  the  foreign  General  Average 
clause  into  the  policy  without  asking  any  additional 
prmnium,  and  it  therefore  becomes  a  matter  almost 
of  indifference  whether  it  is  introduced  or  not.  This 
silent  manner  in  which  precedents  are  established  and 
customs  grow  up,  is,  however,  very  dangerous.  When 
a  quasi  custom  begins  to  obtain,  competition  soon 
makes  it  binding  on  others  who  do  not  admit  the 
principle,  but  who  may  by  disputing  it  be  placed  in 
invidious  contest  with  their  more  facile  competitors. 
^^  Custom  ought  to  have  no  weight  when  inconsistent 
with  equity,"  says  Lord  Kames,  and  I  confess  that  I 
look  upon  the  concession  of  paying  on  foreign  state- 
ments when  there  is  no  foreign  clause  as  a  hazardous 
admission.  I  could  adduce  in  analogy  the  caae  of 
probates  and  letters  of  administration,  which  must  be 
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taken  oat  in  the  province  where  the  will  was  made 
or  tte  effi^ctB  are  administered,  bat  are  yalueleBS  when 
granted  in  another  prorinoe  although  the  deceased 
had  lived  in  it  at  the  time  of  his  death.  In  the  place 
where  a  contract  is  made  it  ooght  to  be  construed. 

Amoold  effectively  decides,  against  my  Tiew,  in 
£Kvour  of  payment  on  foreign  statements.  He  says 
an  English  anderwriter  is  bound  by  a  foreign  adjust* 
ment  when  Hghily  adfusted  (according  to  the  laws  mid 
U9ag9  of  the  foreign  part:  but  unless  it  can  be  clearly 
proved  that  it  was  in  strict  conformity,  he  is  not 
bound.  He  relies  on  two  cases  cited  by  Park,  New- 
man V.  Cazalet,  and  Walpole  v.  Ewer.  The  latter 
seems  to  have  been  decided  against  the  defendants  on 
a  technical  point ;  for  Lord  EUenborough  said  that 
there  must  be  an  allegation  of  the  fact  as  to  law  and 
usage,  but  here  the  declaration  contained  none.  Sir  J. 
Amould  then  continues,  ^*  it  appears  an  almost  un- 
avoidable inference  from  these  expressions  of  Lord 
EUenborough,  that  where  ship  and  goods  are  insured 
jar  a  voyage  from  this  country  to  a  foreign  port,  and 
sufficient  evidence  is  given  of  an  invariable  usage  at 
«uch  port  to  adjust,  as  General  Average,  losses  which 
are  not  so  in  this  country,  the  English  underwriter  is 
booad  thereby,  on  the  ground  that  he  must  be  taken 
to  ha(ve  notice  of  the  usage  prevailing  at  the  foreign 
port  to  which  the  contract  of  insurance  relates,  and 
by  reference  io  which  it  ought  to  be  construed.  He 
must  have  contemplated  the  possibility  of  the  interest 
h&visg  to  pay  Average  in  a  foreign  country.''  See 
Amoold,  p.  944  et  infra. 
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Now  it  will  be  observed  that  in  these  remarks  of 
the  learned  writer  on  Insurance  two  things  are  in- 
volved : — First,  that  in  an  action  against  an  under- 
writer for  recovery  of  the  sum  contributed  by  a 
foreign  Average  adjustment  the  burthen  of  proof 
lies  with  the  plaintiff  to  show  that  that  adjustment 
has  been  made  up  in  strict  conformity  with  the  law 
and  usage  of  the  place.  And  if  the  adjustment  has 
been  made  in  a  place  little  known  or  not  much  fre- 
quented, and  the  defendant  should  traverse  and  allege 
that  the  adjustment  is  not  in  conformity,  &c.,  and  so 
put  the  plaintiff  on  his  proofs,  it  might  be  highly 
difficult  to  bring  the  necessary  evidence,  and  it  might 
even  require  that  he  should  send  a  commission  to 
that  foreign  place  to  establish  the  fact ;  the  expense 
of  doing  which  might  deter  him  from  proceeding. 
No  one  asserts  that  an  underwriter  is  bound  even  by 
an  English  adjustment  unless  it  be  a  correct  one; 
but  supposing  the  foreign  adjustment  to  be  correct, 
this  writer  decides  that  it  is  binding  on  the  under- 
writer. And  he  justifies  this  decision  by  an  argument, 
in  the  second  place,  which  is  of  large  application, — 
viz.,  on  the  implied  notice  which  the  underwriter  is 
taken  to  have  of  the  prevailing  law  and  usage  of 
Average  in  every  port  and  place  which  is  the  termintis 
ad  quern  of  any  voyage  a  ship  which  he  insures  may 
be  on.  Now,  were  this  principle  applied  to  every 
other  circumstance  relating  to  an  insurable  interest 
about  which  there  is  the  possibility  of  the  under- 
writer procuring  information  for  himself,  t.  e.^  about 
which  he   is   taken   to   have   notice,   it  appears  to 
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me  that  he  would  rarely  he  in  a  position  to  defend 
himself  in  any  case  of  suppressio  veri  or  of  misre- 
presentation. 

The  value,  however,  taken  in  foreign  statements  *  is 
not  held  to  he  hinding  on  the  English  underwriter 
who  has  even  agreed  to  the  foreign  Average  clause, 
or  who  mterprets  his  Uability  most  liberaUy.  He  will 
only  pay  on  a  value  within,  or  co-extensive  with,  the 
value  insured ;  for  it  would  be  irrational  to  suppose 
that  a  shipper  who  only  partially  insures  his  goods 
should  have  all  the  benefit  which  he  might  have  se- 
cured if  he  had  paid  for  an  insurance  on  the  full 
amount  of  his  interest. 
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OF  AVEBAGE  CONNECTED  WITH 

INSUBANCE, 

Of  Insubance  itself. 

We  have  now  arrived  at  that  point  where  Insimmce 

enters  as  an  essential  part  of  the  suhject, — ^in  fact, 
becomes  the  groundwork  of  all  that  has  to  be  said 
about  it.  With  regard  to  General  Average,  which 
is,  as  I  have  shown,  a  contribution  made  amongst 
certain  persons  whose  interests  are  associated  for  a 
particular  period  or  in  a  particular  adventure.  In- 
surance may  or  may  not  be  connected,  but  it  is  not  a 
necessary  accompaniment.  Here,  on  the  other  hand, 
the  contract  by  which  one  person  binds  himself  under 
certain  limitations  and  conditions  to  take  on  himself 
a  definite  risk  belonging  to  another,  is  the  first  cause 
of  every  question  that  can  be  agitated  about  Average. 
It  is  not  my  intention  to  enter  very  largely  or 
minutely  on  the  subject  of  Insurance,  which  is  one  so 
extensive  that  the  learned  persons  who  have  written 
upon  it  have  filled  volumes  with  the  theme.  These 
writers  have  looked  on  Average  as  a  subordinate  part 
only  of  their  design ; — an  important  one,  it  is  true. 


bat  still  either  as  a  part,  or  a  coHsteral  sul^ect.  We, 
on  the  cointrary,  proceeding  in  the  opposite  direction, 
ntiist  consider  Average  both  as  existing  with  and 
wtthout  Insuranee^  and  in  the  light  by  which  we 
mnst  view  it.  Average  aaj  be  oompared  with  the 
truidL,  and  Inanraiice  with  a  large  and  material  branch 
proceeding  from  it.     My  remarks  on  Insurance  wiU 

the  system.  Its  particular  features  wiU  come  under 
observation  in  the  subsequent  pages  of  this  volume. 

Insurance  is  a  system  by  which  some  classes  of 
lofis  sustained  by  one  individual  are  borne  by  many 
individuals.  The  essence  of  Insuranoe  is  the  subdi- 
vision of  a  given  risk  or  contingency.  The  object  of 
all  Insurances,  whether  Marine,  Fire,  or  Life,  is  to 
distribute  and  equalize  losses.  It  is  not  pretended 
that  Insurance  can  prevent  losses.  Shipwrecks  and 
fires  and  deaths  will  take  place  whether  the  property 
or  the  person  be  insured  or  not ;  but  by  the  system 
of  Insurance,  the  loss  when  it  happens  is  so  divided 
among  many  persons  that  it  falls  lightly,  and  is  com* 
paratively  unfelt  among  them ;  whereas  were  it  borne 
by  one  sufferer  it  would  be  heavy  or  ruinous  to  him. 
In  the  words  of  the  Act  of  43  Elizabeth,  cap.  12, 
quoted  by  Maude  and  Pollock,  '^  Whereby  upon  the 
loss  or  perishing  of  any  ship  there  foUoweth  not  the 
undoing  of  any  man,  but  the  loss  lighteth,  rather, 
eafidly  upon  many,  than  heavily  upon  few."  * 

That  which  is  paid  for  so  great  an  advantage  is 
named  the  Premium^  or  the  price  of  Insurance  eon- 

♦  Comp.  Law  of  Merchant  Shipping,  p.  19§. 
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sidered  as  a  purchaseable  commodity.  Those  who 
deal  ih  Insurance  are  to  live  by  it,  as  is  expected  by 
the  vendors  of  every  article  of  commerce.  It  follows, 
then,  that  not  only  must  the  premium  be  an  equiva- 
lent to  the  risk  run,  but  it  must  be  something  more  ; 
it  must  have  a  sufficient  margin  beyond  the  risk,  to 
provide  a  profit  for  those  who  sell  this  species  of  se- 
curity, and  to  meet  the  ordinary  expenses  of  carrying 
on  their  business.  From  which  this  consequence 
flows,  that  a  person  constantly  insuring  loses  as 
much,  nay  more,  than  one  who  does  not  protect 
himself;  but  with  this  distinction, — that  he  loses 
piecemeal,  little  by  little,  in  a  manner  known  and 
expected  and  so  provided  for,  whilst  the  other,  with- 
out the  wholesome  check  of  a  constantly  outgoing 
expense,  loses  wholesale,  at  a  moment  that  cannot 
be  calculated  on  and  in  a  way  that  may  overturn  all 
his  expectations.  By  Insurance  the  premiums  be- 
come as  much  a  part  of  the  price  of  an  article  when 
sold  as  do  the  freight  and  any  other  charges;  so 
that,  again,  the  loss  is  subdivided,  and  it  falls  in 
infinitesimal  portions  on  every  purchaser  in  the  whole 
community.  Insurance  Companies,  and  Underwriters, 
as  the  separate  Insurers  are  called,  act,  therefore,  as 
a  savings  bank  does ;  they  are  useful  in  being  the 
means  for  a  gradual  accumulation  towards  losses,  and 
providing  the  fund  at  once  when  it  is  called  for.  If  it 
be  urged  that  Insurance  Companies  defeat  the  object, 
as  I  have  stated  it,  of  the  system,  because  a  single 
company  will  often  insure  the  whole  interest  which 
a  shipowner  or  merchant  wishes  to  cover,  and  that, 
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therefore,  when  the  loss  comes,  it  is  still  paid  by  one 
individual  office, — it  is  to  be  answered  that  the  com- 
pany  itself  is  only  the  working  medium  of  an  aggre- 
gation  of  individuals,  its  shareholders,  and  that  each 
loss  falling  upon  an  office  falls  in  detail  in  small 
quantities  on  each  proprietor. 

The  rise  of  the  system  of  Insurance  entirely  altered 
the  aspect  of  commerce.  The  olden  merchant,  the 
man  who  traded  before  this  advantage  had  developed 
itself  for  his  use,  was  always  in  danger  of  being  ruined 
by  accidents  of  the  elements,  and  might  be  reduced 
to  beggary  by  the  sinking  of  his  rich  argosy.  He,  as 
a  general  rule,  travelled  with  his  venture,  and  there* 
fore  must  have  been  a  hybrid  between  a  capitalist 
and  a  seafarer.  Now,  there  are  few  Antonios,  few 
Merchants  of  Venice,  whose  lives  even  may  be  jeo- 
pardised if  the  winds  and  waves  prove  treacherous. 
There  are  none  except  by  their  own  choice.  It  is 
true  that  some  very  extensive  shippers  of  goods  and 
some  owners  possessing  a  large  fleet  of  shipping  run 
the  risk  themselves  by  not  insuring ; — but  then  they 
do  it  on  the  very  principle  of  which  we  are  speaking ; 
it  is  because  their  property  is  dispersed  in  many 
bottoms,  one  ship  sinks  and  another  swims,  and  the 
mass  is  kept  ssie  by  one  vessel  or  one  portion  of 
goods  insuring  another.  The  shipowner  or  the  mer- 
chant thus  becomes  his  own  Insurance  Company ; 
and  as  there  is  necessarily  a  profit  supposed  in  the 
system  of  Insurance,  so  he,  by  keeping  account  of 
the  premiums  saved  which  might  have  been  paid,  and 
the  losses  he  actually  sustains,  may  find  an  advantage 
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in  the  course  he  ponues.  Bat  tlie  plaa  of  numhig 
the  risk  when  traosactioiis  are  very  limited  is  had 
eeonomy  and  is  highly  to  he  deprecated. 

A^  to  whether  the  PoUof  of  Insurance  is  a  Contract 

of  Indemnity. 

This  is  the  often  recurring  question,  the  point  upon 
which  assurers  and  the  assured  are  so  frequently  at 
issue ;  and  it  will  he  well  to  say  a  few  words  on  the 
subject  hefore  proceeding  further.  A  poUcy-holder 
sometimes  says  in  reference  to  a  claim  he  has  on  his 
insurers,  ^*  Have  you  not  granted  me  an  indemnity  ? 
Do  you  not  stand  in  my  shoes  ?  If  you  do  not  deny 
this,  all  the  loss  and  the  expense  which  I  suffer 
in  respect  of  the  subject-matter  of  this  insurance 
you  must  pay ;  otherwise  I  am  not,  according  to  my 
idea,  insured ;  it  is  no  use  to  insure ;  Ae  premium 
is  thrown  away,"  &c*  The  underwriter  denies  that 
he  ever  took  upon  himself  by  his  contract  this 
plenary  kind  of  Insurance ;  but  the  assured  is  con- 
firmed  in  his  view  by  finding  it  stated  in  some 
writers  on  the  subject  that  a  policy  is  a  contract  of 
indemnity."*  The  difficulty  arises  from  an  unguarded 
use  of  terms,  or,  rather,  from  the  use  of  a  vague  ex- 
pression. The  truth  of  the  matter  is,  that  a  policy  is 
a  writing  of  indemnity  in  a  limited  sense  ;  it  is  an  in- 
demnity restricted  by  certain  conditions  and  provisoes. 
Perhaps  in  this  light  the  assured  will  say,  then  that  is 

*  So  in  the  late  case  of  Dalby  v.  India  and  London  Life  Assur- 
ance Company  the  judge  saicl,  **  Assurances  on  marine  risks  are 
coBtraeis  of  indwooiity/* 
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Bot  what  b0  undeTstandft  or  means  by  an  ladennitj* 
Probablf  not :  in  which  case  it  is  a  pity  thai  the  tenn 
flhoold  be  used  at  all ;  for  words  ought  to  eoiiv^ 
definite  ideas,  and  not  to  be  subservient  to  confusing 
them.  Yet  there  is  no  mystery  in  the  matter.  The 
ecmtract  when  calmly  considered  is  a  very  reasoaiable 
oaie.  The  underwriter  or  insurer  agrees  for  a  stated 
premium  to  take  upon  himself  certain  risks  or  con-* 
tingent  liabilities  that  a£Fect  the  interest  which  the 
proposer  wishes  to  insure.  What  those  risks  are  is 
to  be  determined,  firsts  by  the  policy  itsdf^  which 
states  them  concisely  ;  and  those  risks  which  do  not 
fell  under  its  enumeration  either  expressly  or  by  im- 
plication are  exduded  by  the  insurer.  It  is  true  that 
the  Ust  ends  with  a  general  undertaking,  which  leases 
the  door  very  mudi  open  to  questions  upon  its  mean- 
ings in  the  words  ^^  and  of  all  other  perils,  losses,  and 
misfortunes  that  have  or  shall  come  to  the  hurt,  detri- 
BQiaEit,  or  damage  of  &e  said  goods  and  merchandises 
aaad  ship,  &c,  or  any  part  thereof/'  So  that,  secondUy^ 
it  is  necessary  to  have  some  other  exponent  of  what 
the  exact  risks  are  whidi  the  underwriter  engages  to 
proteet  against.  And  this  definition  must  be  made 
by  law  and  by  usage:  the  farmer  to  be  ga&ered  from 
the  writings  of  jurisis  and  the  decisions  of  coturts^ 
the  latter  from  the  experience  and  knowledge  of  per- 
sons conversant  with  the  somewhat  fluctuating  rule 
called  "  the  custom  of  Lloyd's."  By  the  scale  of  pre- 
ndums  giv«n,  and  by  the  introduction  of  conditaens, 
an  indemnity  mere  or  less  complete  may  be  agreed 
i^n.     These  are  many  policies  now  which  stipulate 
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that  whatever  sum  the  assured  may  be  called  upon  to 
pay  by  foreign  adjustments  of  Average  shall  be  repaid 
by  the  underwriter.  There  are  policies  in  which  even 
the  solvency  of  the  underwriter  is  guaranteed.  On 
the  other  hand  some  insurances  are  against  the  risk 
of  total  loss  or  some  other  contingency,  only;  and 
other  policies  contain  various  special  clauses  telling 
for  or  against  the  security  of  the  person  insured.  So 
that  the  question  resolves  itself  into  a  matter  of  pre- 
mium or  price ;  and  indemnity  is  not  to  be  considered 
as  being  an  absoltite  and  indisputable  thing,  an  uni- 
vocal  term,  but  a  matter  capable  of  degrees,  and  one 
which  may  be  rendered  more  or  less  complete ;  yet  I 
think  never  quite  so  as  to  place  the  insurer  in  every 
possible  situation,  with  respect  to  loss  and  contin- 
gencies,  in  which  the  assured  himself  might  be  placed 
as  the  possessor  of  that  ship  or  merchandise  or  other 
interest.  Indeed,  when  the  technical  nature  of  the 
conditions  is  considered  on  which  a  claim  depends, — ^in 
respect  of  stranding,  for  example,— or  when  the  arbi- 
trary deductions  of  thirds  from  claims  for  repairs  of 
ship  are  remembered,  it  will  be  acknowledged  that  the 
indemnity  granted  under  a  policy  of  insurance  is  only 
a  limited  one,  and  that  on  the  bare  term  of  indemnity 
itself  no  argument  should  be  raised. 


Op  the  Policy. 

The  form  or  instrument  by  which  Insurances  are 
effected  is  a  time-honoured  and  quaintly-expressed 
document,    which    might    be    very    advantageously 
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altered  and  modernised,  bat  from  the  fear  felt  by 
some  persons  respecting  the  legal  decisions  which 
have  been  given  on  nearly  every  sentence  of  it,  and 

However,  besides  the  old  form,  which  I  am  about  to 
give  entire,  there  are  now  variations  of  the  policy 
in  use.  The  first  varied  reading  was  introduced  by 
commercial  men  who  objected  to  the  use  of  the  sacred 
name,  which  occurs  twice  in  its  text,  and  which  also  is 
found  repeated  in  that  short  agreement  called  the  Bill 
of  Lading.  No  doubt  in  former  days,  when  the  safety 
of  the  ship  and  goods  was  so  intimately  connected 
with  the  life  of  the  merchant  and  owner,  the  adjura* 
tion  was  used  with  a  religious  feeling ;  but  now,  in 
the  change  of  times  and  with  the  expansion  of  com- 
merce, such  expressions  are  a  mere  form,  and,  in 
many  people's  minds,  an  irreverent  one.  Other  slight 
changes,  too,  were  made  to  adapt  the  policy  to  Eng- 
lish insurance  companies,  and  to  those  societies  in 
India  which  have  their  head  offices  in  the  Presi- 
dencies ;  and,  more  recently,  by  the  shipping  associa- 
tions or  clubs  established  for  the  purpose  of  mutual 
insurance  in  many  places  along  the  coasts  of  Great 
Britain.  The  latter,  although  they  take  the  old  policy 
in  general  for  their  basis,  attach  to  it  a  paper  of 
special  conditions  or  rules  which  have  been  agreed 
upon  by  the  members  and,  which  considerably  modify 
the  contract,  and  difier  in  nearly  all  the  clubs.  ^^  It  is 
very  probable,''  says  Mr.  Marshall,  ^^  that  the  form 
of  a  policy  of  insurance,  neuly  similar  to  that  which 
we  have  now  in  use,  was  introduced  into  England  by 
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the  Lombards,"— consequently  five  or  six  centuries  ago* 
Tins  writer  designates  the  policy  as  ^^  extremely  in^ 
accurate,  and  unskilfully  framed  f  and  Mr.  Justice 
BuUer  said  of  it  that  ^^  it  has  always  been  considered 
in  courts  of  law  as  an  absurd  and  incoherent  instru«r 
ment.**  However,  my  object  at  present  is  not  to 
find  fault  with  the  prevailing  form  of  policy  but  to 
describe  and  explain  it*  Two  especial  points  are 
necessary  to  its  validity  as  a  legal  instrument.  It 
must  bear  an  adequate  stamp,  and  it  must  recite  that 
the  consideration,  that  is  the  premium,  has  been 
received  by  the  insurers  who  underwrite  it.  For 
this  document  is  not  like  a  lease  or  other  mutual 
agreement  to  which  both  parties  concerned  affix  their 
signatures ;  it  is  of  the  nature  of  an  undertaking  by 
one  party  who  alone  signs  it. 

The  policy,  it  will  be  seen,  consists  of  a  printed 
form  interrupted  by  spaces,  in  which  is  written  the 
special  matter  of  each  individual  case ;  such  as  the 
names,  dates,  and  places,  species  of  interest,  rate  of 
premium,  and  all  particular  conditions  which  aro  to 
form  part  of  the  agreement. 

With  regard  to  conditions  three  things  are  to  be 
especially  observed,  because  they  have  been  laid  down 
by  the  highest  authorities*     They  are. 

First,  —  That  a  written  agreement  overrides  the 
printed  one  when  the  two  are  oppugnant. 

Secondly, — That  those  special  written  clauses,  such 
as  that  called  the  Average  clause,  are  cumulativef  and 
not  restrictive.  That  is,  that  they  Bxe/arther  conces- 
'^ions  to  the  assured  beyond  what  he  can  demand  b)* 
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the  bare  printed  policy,  and  are  not  to  take  away  atiy 
privilege  he  had  before  their  introduction. 

Thirdly, — That  conditions  are  to  be  constlrued 
against  the  party  for  whose  benefit  they  are  introddood. 

These  two  last  dicta  of  eminent  judges  are  not  con- 
tradictory of  one  another,  as  a  superficial  reader  may 
suppose,  but  are  an  instance  of  the  refinement  that 
has  been  arrived  at  in  the  science  of  justice. 

The  policy,  such  as  we  find  it,  being  of  such 
important  and  universal  use,  it  should  never  be  for- 
gotten  that  in  its  interpretation  no  sophisms  are  to  be 
allowed.  Within  its  four  comers  the  objects  and 
scope  of  an  insurance  are  expressed  in  printed  and 
written  words.  Where  a  written  clause  do^  not 
oppose  the  printed  form,  but  runs  in  the  same  direc- 

•     •  • 

tion,  the  variations  introduced  by  the  assured  are 
cumulative  or  additional  benefits  to  the  holder  of  the 
policy.  The  law  looks  at  it  in  this  manner,  and  is 
very  jealous  of  allowing  an  alleged  custom  to  defeat 
a  distinct  contract.  In  cases  of  doubt,  or  when 
words  of  vague  meaning  have  been  used,  the  cus- 
tom of  Lloyd's,  or  of  a  trade,  may  be  advantage- 
ously adduced.  It  will  be  received  in  Court  and 
before  arbitrators,  and  will  be  taken  into  consideration 
by  an  Average  Adjuster  in  stating  the  claim  on  a  policy. 

The  policy  consists  of  three  parts ; — ^the  body ;  the 
memorandum ;   and  the  signatures  or  subscriptions. 

After  having  given  this  very  well-known  instru- 
ment at  length  I  shall,  in  proceeding  with  my  subject, 
endeavour  as  much  as  possible  to  follow  the  order  in 
which  the  matter  to  be  elucidated  and  disc^^ssed  is 

H  2 
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there  arranged.  For  the  sake  of  generalisation  I 
must  here  and  there  deviate  from  this  rule,  but  it 
will  be  convenient  to  adhere  to  it  as  nearly  as  is  prac* 
ticable. 

COMMON  FORM  OF  POLICY. 
"S.  G.*    In  the  Name  of  God,  Amen. 

<<  Aa  well  in  ovm  name,  aa  for  and  in  the  Name 

and  Names  of  all  and  every  other  Person  or  Persons  to 
whom  the  same  doth,  maj,  or  shall  appertain,  in  Part  or 
in  all,  doth  make  Assurance,  and  cause  and  them, 

and  erery  of  them,  to  be  insured,  lost  or  not  lost,  at  and 
from 

"  Upon  any  Kind  of  Goods  and  Merchandises,  and  also  upon 
the  Body,  Tackle,  Apparel,  Ordnance,  Munition,  Artillery, 
Boat,  and  other  Furniture,  of  and  in  the  good  Ship  or  Vessel 
called  the  whereof  is  Master, 

under  Grod,  for  this  present  Voyage, 

or  whomsoever  else  shall  go  for  Master  in  the  said  Ship,  or  by 
whatsoever  other  Name  or  Names  the  said  Ship,  or  the  Master 
thereof,  is  or  shall  be  named  or  called  ;  beginning  the  Adven- 
ture upon  the  said  Goods  and  Merchandises,  from  the  Loading 
thereof  aboard  the  said  Ship, 
upon  the  said  Ship,  &c. 

and  so  shall  continue  and  endure,  during  her  abode  there, 
upon  the  said  Ship,  dkc.  And  further  until  the  said  Ship, 
with  all  her  Ordnance,  Tackle,  Apparel,  &c.,  and  Goods  and 
Merchandises,  whatsoever  shall  be  arrived  at 

upon  the  said  Ship,  &c.,  until  she  hath 
moored  at  Anchor  Twenty-four  Hours  in  good  safety ;  and 
upon  the  Goods  and  Merchandises  until  the  same  be  there 
discharged  and  safely  landed.    And  it  shall  be  kwful  for  the 

*  1|p#  exact  meaning  of  these  initials  is  not  known.  They  are 
supposed  either  to  be  intended  for  Ship  and  Chods^  indicating  that 
the  form  of  policy  is  adapted  to  both  subjects  of  insurance ;  or  to 
qtand  fpr  Sahais  Oratid^  with  which  words  possibly  some  older  in- 
strument of  insurance  commeaeed« 
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taid  Ship,  ^.,  in  this  Voyage,  (o  proceed  and  sail  to,  and 
touch  and  stay  at,  any  Ports  or/IUko^s  whatsoever 

**  .••'•without  prejudice  to  this 
Insurance.  The  said  Ship,  &c.Vt>^8  and  Merchandises, 
i&c,  for  so  much  as  concerns  the 'V^pred  by  Agreement 
between  the  Assured  and  Assurers  in^Jfii^  policy  are,  and 
shall  be  valued  at 


.•  • 


*'  Touching  the  Adventures  and  Perils  whicE  jnja-^e  Assurers 
are  contented  to  bear,  and  do  take  upon  us  i£r 'thi^-Voyage  ;' 
they  are,  of  the  Seas,  Men  of  War,  Fire,  EnemIes,^Pirates, 
Rovers,  Thieves,  Jettisons,  Letters  of  Mart  and  CoUpti^JDart, 
Surprisals,  Takings  at  Sea,  Arrests,  Bestraints,  and']Jie£Qin* 
ments  of  all  Kings,  Princes,  and  People,  of  what  Na^ioo/ 
Condition,  or  Quality  soever.  Barratry  of  the  Master  au&.-'- 
Mariners,  and  of  all  other  Perils,  Losses,  and  Misfortunes**  *; 
that  have  or  shall  come  to  the  Hurt,  Detriment,  or  Damage 
of  the  said  Goods  and  Merchandises  and  Ship,  &c.,  or  any 
Part  thereof.  And  in  case  of  any  Loss  or  Misfortune,  it  shall 
be  lawful  to  the  Assured,  their  Factors,  Servants,  and  Assigns, 
to  sue,  labour,  and  travel  for,  in  and  about  the  Defence,  Safe- 
guard, and  Recovery  of  the  said  Goods  and  Merchandises  and 
Ship,  &c.,  or  any  Part  thereof,  without  prejudice  to  this  Insur- 
ance ;  to  the  Charges  whereof  we  the  Assurers  will  contribute 
each  one  according  to  the  Rate  and  Quantity  of  his  sum  herein 
Assured.  And  it  is  agreed  by  us  the  Insurers  that  this  Writing 
or  Policy  of  Assurance  shall  be  of  as  much  force  and  effect  as 
the  surest  writing  or  Policy  of  Assuraape  heretofore  made  in 
Lombard  Stt'eety  or  in  the  Eoyal  EiKnange^  or  elsewhere  in 
London,  And  so  we  the  Assurers  are  contented,  and  do 
hereby  promise  and  bind  ourselves  each  one  for  his  own  Part> 
our  Heirs,  Executors,  and  Goods,  to  the  Assured,  their  £zecu-< 
tors,  Administrators  and  Assigns,  for  the  true  performance  of 
the  Premises,  confessing  ourselves  paid  the  Consideration  due 
unto  us  for  this  Assurance,  by  the  Assured 

at  and  after  the 
Rate  of 

"  IN  WITNESS  whereof y  ice  the  Assurers  have  subscribed  our 
Names  and  Surns  Assured  in 

"N.B.--Com,  Fish,  Salt,  Fruit,  Flour,  and   Seed,  are  war- 
ranted free  from  Average,  unless  General  or  the  Ship  be 
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stranded.  Sugar,  Tobacco,  Hemp,  Flax,  Uidet,  and  Bkha, 
are  warranted  firee  biaf,  •.Average  under  Fire  Poonda  per 
C€fU.fBJid  all  other  *CrQ^,  also  the  Ship  and  Freight,  are 
warranted  free  ^rotn  IS^verage  under  Three  Pounds  |Mr  Cent^ 
nnless  General^  <if^hcr  Bhip  is  stranded*" 


•  -  • 
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The  policy  states  that  the  insurance  it  grants  is  on 
the.  ^|y,  tackle,  apparel,  ordnance,  munition,  artil- 
lei^**boat,  and  other  furniture  of  and  in  the  ship. 
•••  Atid  then  it  enumerates  the  adventures  and  perils  the 
.  /•/  imderwriters  *  take  upon  themselves,  or,  as  it  is  ex- 
*  pressed,  "  are  contented  to  hear.*'  And  the  object  of 
the  enumeration  appears  clearly  to  be,  if  we  consider 
the  greater  simplicity  of  the  times  which  gave  this 
contract  birth,  to  show  the  fulness  of  the  protection 
the  poUcy  gives ;  and  not  by  recounting  certain  risks 
«  tapl/th:  ^gativ.  ..  I  ^,  .th«  jnarine  ™b 
not  included,  and  so  to  restrict  itself  entirely  to  those 
set  forth.  Yet  in  modem  times  we  see  the  nicest 
distinctions  drawn  between  the  exact  risk  mentioned 
and  another  approaching  it  very  nearly  in  character ; 
and  this  in  spite  of  the  sweeping  generality  with  which 
the  Catalogue  concludes,  ^'and  of  all  other  perils, 
losses,  and  misfortunes  that  have  or  shall  come  to  the 
hurt,  detriment,  or  damage  of  the  ship,  or  any  part 

*  Insurer  is  a  more  comprehensive  word  than  underwriter.  The 
latter  means,  in  common  parlance,  an  individual  insurer,  such  as 
those  in  Lloyd's  Subscription  Boom  in  London.  But  the  terms 
underwriter  and  underwriting  are  so  uniTersally  known  that  I 
frequently  adopt  the  former;  always,  however,  meaning  inmrerSf 
whether  companies  or  indiyiduals. 


DAMAGE  TO  SHIFS.  103 

thereof."  The  list  itself  consists  of  the  "  perils  of  the 
seas,  men  of  war,  fire,  enemies,  pirates,  royers,  thieves, 
jettisons,  letters  of  mart  and  countermart,  surprisals, 
takings  at  sea,  arrests,  restraints,  and  detainments  of 
all  kings,  princes,  and  people,  of  what  nation,  con- 
dition, or  quaUty  soever,  harratrv  of  the  master  and 
mariners,  L  of  aU  other  peri^  losses,  and  misfor- 
tunes  that  have  or  shall  come  to  the  hurt,  detrimenti 
or  damage  of  the  said  (goods  and  merchandises  and) 
ship,  &c.,  or  any  part  thereof." 

There  is  a  postscript  at  the  foot  of  the  policy,  called 
the  Warranty  or  Memorandum,  and  to  which  atten- 
tion  is  specially  called  hy  a  Nota  Beney  in  which  it  is 
stipulated  that  ^Hhe  ship  is  warranted  free  from 
Average  under  three  pounds  per  cent,  unless  General 
or  the  ship  is  stranded." 

The  above  is  the  basis  of  the  contract  made  by  the 
underwriters,  for  the  consideration  of  the  premium 
which  they  acknowledge  to  have  received  in  the  body 
of  the  policy. 

Perils  of  the  Seas. 

We  have  first  to  consider  the  perils  of  the  seas,  as 
earliest  in  order  in  the  policy.  These  comprise  all 
the  accidents  of  three  elements, — ^water,  air,  and  earth.^ 
All  damages  caused  by  the  violence  of  waves,  by  the  \ 
force  of  winds,  and  by  resistance  of  rocks,  sands.  Sec. 
are  Particular  Average ;  and  Particular  Average  is  a 
risk  undertaken  by  the  u^derwriters.  But  to  thi« 
liability  there  are  limitations ; — ^the  written  one  beiugi 
that  the  repairs  of  such  damages  must  amount  to  three/ 
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per  cent,  of  the  ship's  declared  value;  and  two  limita- 
tions established  by  usance, — ^the  first,  that  the  da- 
mages must  not  be  of  that  ordinary  character  which 
scarcely  any  ship  can  be  free  from  on  any  service,  and  / 
which  are  denominated  Wear  and  Tear ;  the  second, 
that  before  the  sum  of  the  damages  is  compared  with 
the  value  of  the  ship  in  the  policy,  one-third  part 
shall  be  deducted  from  the  new  work  on  account  of 
Meliaratian^ — that  is,  the  improved  condition  of  the  i 
ship,  by  those  repairs. 

A  number  of  minor  but  important  rules  supervene, 
all  of  which  have  to  be  kept  in  view  when  an  Average 
is  being  adjusted.  Several  of  them  will  be  mentioned 
as  we  proceed ;  and  some  are  so  apparently  insignifi- 
cant or  occur  so  unfrequently  that  it  would  only 
encumber  the  work  with  minute  details  to  enter  into 
them.  It  is  the  Average  Adjusters  business,  how- 
ever, to  apply  every  one  of  them  as  the  occasion  arises 
to  which  they  attach. 

The  damage  that  seas  can  do  to  a  ship  is  by  strik-  ' 
ing  her  upperworks,  by  which  bulwarks  and  stan- 
chions, boats,  spars,  harness  and  water  casks,  ropes 
and  other  stores  and  materials  may  be  carried  away 
or  broken ;  the  chain  plate  bolts  may  be  broken  and 
the  rigging  consequently  loosened  ;  the  sea  may  carry 
away  or  damage  the  rudder,  the  capstan,  and  windlass ; 
it  may  break  or  spring  masts  and  yards,  and  burst 
sails ;  it  may  cause  the  vessel  to  roll  so  as  to  carry 
away  her  topmasts  and  spars ;  it  may  burst  hatches, 
break  skylights,  and  get  below  into  the  cabin,  destroy- 
ing thereby  perishable  stores,  charts,  books,  instru- 
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mentfii,  and  furniture ;  it  may  throw  the  vessel  on  to 
her  broadside,  or,  as  it  is  frequently  said,  on  her. 
beam-ends,  and  threaten  her  with  destruction ;  it  may 
strain  the  upperworks  and  the  decks  so  that  water 
enters  the  ship's  hold  and  requires  her  to  be  freed 
from  it  by  the  use  of  the  pumps ;  and  it  may  shake 
the  vessel  throughout  so  violently  as  to  wrinkle  the 
metal  sheathing  and  strain  her,  causing  a  derange- 
ment of  the  caulking,  the  springing  of  butts  and  the 
opening  of  seams,  so  as  to  make  the  vessel  leak  below ; 
it  may  by  falling  on  the  decks  break  some  of  the 
beams  and  other  substantial  parts  of  the  fabric ; 
sweep  away  the  i^pund-house,  cooking-house  and  other 
erections  on  deck ;  wash  away  the  ornamental  work  . 
from  the  stem  and  stem ;  and  it  may  break  the  / 
chains  or  ropes  by  which  the  vessel  is  moored.  ^ 

About  the  majority  of  the  above  losses  and  injuries 
no  difficulty  will  occur.     When  the  vessel  arrives  at 
her  port  of  destination^  or  reaches  a  port  of  distress, 
a  survey  is  held  on  her  to  ascertain  and  specify  the 
damages  she  can  be  observed  to  have  sustained,  and  - 
the  vessel  is  properly  repaired  and  refitted.     These 
repairs  form  a  claim  on  the  policy  against  the  under- 
writers.   What  is  necessary  to  be  observed  is,  that 
the  insurers  only  pay  for  what  has  really  been  ren- 
dered needful  by  accidents.    It  often  happens  with 
ships  which  are  not  new,  that  in  repairing  the  fresh 
damages   a  number  of  old  sores  and  imperfections/ 
come  to  light,  and  are,  very  properly,  remedied  as  the , 
work  proceeds.    But  these  repairs  appertain  to  the 
owner  and  not  to  the  underwriter,  and  must    be 
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selected  and  put  aside  by  the  Adjuster.  His  judg- 
ment must  be  exercised  in  comparing  the  account  he 
gains  from  the  protest  and  the  verbal  explanations 
of  tiie  captain  with  the  surveyor's  reports,  and  the 
bills  of  the  shipwright  and  the  various  tradespeople 
employed  in  repairing  and  replacing  damages*  Nor 
must  he  allow  an  extravagant  or  unnecessary  expen- 
diture in  repairs,  or  permit  any  additions  to  be 
made  to  the  ship's  fabric,  as  by  lengthening  her ;  or 
any  substitution  of  superior  materials  for  what  were 
taken  away,  unless  in  some  places  where  the  former 
are  the  only  materials  procurable. 

From  the  repairs  which  are  allowable,  both  in  ma- 
terial and  workmanship,  one-third  is  to  be  deducted 
for  melioration  or  improvement,  except  from  chains,  | 
from  which  only  one-sixth  is  to  be  taken,  and  from] 
anchors,  which  are  allowed  without  deduction.  When 
the  resheathing  a  ship  with  metal  Is  permissible  a 
special  rule  applies,  consequent  on  the  gradual  and 
certain  wastage  of  copper  and  copper  alloys  on  a 
ship's  bottom  by  oxidation  and  the  galvanic  action 
which  takes  place.    A  weight  of  metal  equal  to  the 
quantity  stripped  off  is  allowed  in  full ;  and  the  new 
copper  or  metal  for  places  where  the  sheathing  has 
actually  been  torn  off  and  lost,  together  with  the 
bolts  and  nails,  &c.,  and  the  labour  of  stripping  off! 
and  working  on,  are  subjected,  like  other  materials, . 
to  the  deduction  of  one-third. 

Certain  expenses,  however,  are  excepted  from  re* 
duction,  though  it  is  not  very  clear  upon  what 
grounds.     Such  as  hire  of  the  shipwright's  dock  and  ^ 
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ways ;  use  of  shearsi  stage,  and  other  utensils ;  la- 
bourers' wagesi  docking  and  undocking  vessel  and 
clearing  away  rubbish;  boat-hire;  and  a  few  other 
small  expenses.  These  are  looked  upon  as  acces- 
sories, necessary  to  the  efiecting  of  the  r^Mors,  but 
not  increasing  the  value  of  the  materials  used.  But 
then  the  same  argument  is  often  used  by  shipowners 
against  the  thirding  of  IcAour^  which  they  say  is 
used  to  put  the  new  material  into  its  place,  but  is  not 
itself  a  meliorated  portion  of  the  ship,  and  would 
have  been  required  even  had  only  second-hand  mate- 
rials been  employed  in  the  repairs.  There  is,  logi- 
cally, perhaps,  little  or  no  distinction ;  and  the  true 
view  is,  that  the  repairs  should  be  looked  at  as  a 
unity,  and  not  be  dissected.  The  new  materials 
would  be  useless  to  the  ship  without  the  labouri  and 
the  labour  could  not  have  been  employed  without 
certain  conveniences ;  these  three  things  united  form 
the  repairs,  and  produce  the  melioration.  The  cost 
of  documents,  the  protest,  surveys,  £rc.,  may,  I  think, 
be  assmned  to  stand  on  a  distinct  ground,  and  are 
properly  introduced  without  deduction,  as  are  the 
charges  incurred  before  repairs,  and  evidence  neces- 
sary to  establish  the  claim  on  the  underwriters. 

First  Voyage, 

If  the  ship  be  quite  new  the  full  repairs  are  allowed 
free  from  this  reduction ; — ^which  is  perfectly  reason* 
able.  One  London  company  and  some  insurance 
dubs  consider  a  vessel  new  for  the  first  year  after  she 
is  launched,  which  spears  an  equitable  rule«    Tho 


\ 


108  PARHOULAB  AVEBAGE. 

general  test  of  newness,  however,  is  that  she  be  on 
her  first  voyage.  This  is  by  no  means  satisfactory. 
For  with  a  coasting  vessel  or  collier  the  first  voyage 
will  be  one  passage  from  Sunderland  to  London  and 
back,  occupying  probably  a  month,  whilst  a  foreign- 
going  ship  may  proceed  from  England  to  India,  China, 
the  Pacific  and  home,  in  a  continued  chain,  making 
up  together  one  long  voyage  which  may  expend  a  year 
and  half  in  its  completion.  Under  certain  circum- 
stances even  more  time  may  be  included  in  a  first 
voyage.  For  if  the  vessel  be  one  of  colonial  build, 
she  may  proceed  from  her  building  port  to  this 
country,  and  even  bring  a  cargo,  provided  it  be  shown 
that  the  primary  object  of  such  cargo  was  not  its 
profit  but  to  fill  the  ship  and  make  her  fit  to  perform 
her  passage, — and  the  journey  hither  is  not  to  be 
reckoned  her  first  voyage ;  and  so  she  may  even  after- 
wards go  that  round  of  voyages  spoken  of,  occupying 
a  very  lengthened  period.  This  causes  the  privi- 
lege of  first  voyage  to  act  very  unevenly;  and  it 
would  be  better  that  all  vessels  should  be  considered 
new  for  twelve  months  after  launching ;  or  for  certain 
relative  periods  dependent  on  class. 

Temporary  Repairs. 

There  is  one  kind  of  repairs  which  is  allowed  ^ 
without  deduction  of  a  third;  viz.,  those  temporary 
reparations  done  in  ports  where  the  vessel  cannot  be 
restored  perfectly  and  permanently,  but  which  may 
suffice  to  allow  her  to  complete  her  voyage.  These 
repairs,  having  to  be  taken  away  afterwards,  are 
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dearly  not  to  be  held  in  any  way  to  be  meliorations, 
and  must  be  charged  in  full. 

Of  Second  Repairs. 

There  is  considerable  difficulty  in  dealing  with 
repairs  or  replacement  of  parts  of  a  ship,  whether 
in  her  body  or  the  rigging,  sails,  &c.,  which  are 
damaged  or  destroyed  a  second  time.  There  can  be 
no  argument  that  the  second  repairs  are  bettor  than 
the  first,  supposing  them  to  be  efiectod  at  a  short 
interval  afterwards;  yet  it  has  been  thought  to  be 
objectionable  to  break  through  the  rule  of  thirding^ 
or  deduction  for  ^'  new  for  old,"  in  exceptional  cases. 
The  original  guide  was  the  newness  of  the  whole 
ship,  not  the  recentness  of  particular  repairs.  And 
as  it  is  very  probable  that  old  work  and  new  work 
would  be  destroyed  together,  and  that  it  would  be 
very  difficult  to  assign  limits  to  each,  and  in  attempt* 
ing-to  separate  them  a  door  might  be  opened  to  error, 
it  is  possible  the  better  plan  to  leave  this  unattempted 
and  to  deduct  one  third  from  the  whole.  There 
seems  to  be  a  distinction  observable  in  those  detached 
parts  of  the  ship  that  have  a  separate  individuality, 
such  as  sails,  parts  of  the  rigging,  boats,  stores,  &c. 
There  is  not  the  same  difficulty  about  a  stay,  or  a 
mast,  or  a  boat,  all  having  been  recently  put  on 
board  and  then  carried  away  or  destroyed^  as  there 
is  respecting  integral  portions  of  the  ship's  fabric ; 
and  they  may,  I  consider,  be  equitably  allowed  in  full 
without  impugning  the  justice  of  deducting  a  third 
in  the  repairs  just  mentioned.     This  is  one  of  those 
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delicate  pointo  which  mnst  be  reserved  for  the  dis- 
crimination  of  the  Average  Adjostw,  and  it  cannot 
be  reduced  to  any  inflexible  written  rule. 

The  Theory  of  Thirds. 

It  may  be  very  naturally  asked  how  the  usage 
became  established  of  deducting  a  uniform  proportion 
from  repairs,  considering  how  very  difierent  the  con- 
dition and  the  age  of  individual  ships  are  likely  to 
be;  and  it  may  be  inquired  whether  the  custom  is 
a  good  and  justifiable  one.  In  answer,  it  must  be 
admitted  at  once  that  the  action  of  this,  as  of  everv 
invariaUe  rule,  is  unequal; — ^but  then  it  is  useful. 
It  is  one  of  those  remedies  in  which  it  is  better  to 
put  up  with  a  little  injustice,  provided  it  is  well 
known  and  understood  and  is  free  from  the  charge 
of  &vouritisnv  ^^^  ^t  would  be  to  strive  in  each 
particular  instance  after  a  more  exact  measure  of 
justice,  and  in  so  doing  to  open  a  door  to  error, 
misrepresentation,  and  endless  discussion.  We  are 
obliged  to  admit  the  immense  difference  existing  in 
the  condition  of  ships,  and,  consequently,  the  pressure 
of  the  rule.  In  one  case  the  vessd's  general  depre- 
ciation by  age  may  be  seyenty-five  per  cent.,  and 
in  another  ten  per  cent.,  or  five,  or  next  to  nothing. 
Tet,  admitting  all  this,  the  couTenience  of  a  fixed 
proportion  outweighs  the  occasional  inconsistency  of 
its  particular  application. 

It  is  more  difficult  to  answer  satisfactorily  an  asser- 
tion often  made  by  shipowners,  that  repairs  do  not 
improve  a  ship  at  all ;  that  patch-work  is  not  an 
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advantage ;  and  that  they  would  have  preferred  their 
ship  as  she  was  hefore  meeting  with  the  damage  on 
acconnt  of  which  she  has  been  repaired.  There 
really  is  no  conclusive  answer  to  this.  We  may  rest 
a  reply  on  the  fact  of  its  being  a  custom  established 
by  the  underwriters  dtiring  many  years,  and  which 
enters  into  the  estimate  of  the  premiums  charged. 
But  then  we  adopt  the  same  rule  for  repairs  forming 
General  Average,  with  the  several  parties  to  which 
we  have  no  such  compact.  And  we  depart  from  the 
rule  in  claims  for  cases  of  collision,  wh^re  we  demand 
payment  in  JuU  for  all  the  repairs.  Nor,  on  shore, 
should  we  ourselves  allow  the  plea.  Supposing  a  gen- 
tleman's carriage  to  be  run  into  by  another  vehicle, 
and  to  be  then  repaired  at  the  expense  of  the  person 
doing  the  mischief,  we  should  certainly  resist  his 
deducting  a  third  from  the  cost  of  a  new  panel  or 
from  the  fresh  painting  because  one  side  of  the 
carriage  is  newer  and  better  than  the  other.  The 
rule  of  melioration  is  an  arbitrary  one,  and  as  such 
it  must  remain. 


Of  some  Repairs  which  are  not  considered 

Particular  Average. 

The  underwriters  have,  in  general,  the  onus  of  re- 
pairing and  replacing  damage  caused  by  the  force  of 
the  elements.  But  there  are  some  parts  and  stores 
of  a  ship  for  which,  conventionally,  they  hold  them- 
selves to  be  not  Kable,  either  because  they  are  in  a 
notoriously  insecure  position — -although  the  customary 
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oue — or,  because,  the  loss  of  them  comes  under  the 
denomination  of  wear  and  tear.  Thus,  the  stem* 
boat,  hanging  in  davits,  is  never  allowed  by  them, 
nor  are  watercasks  on  deck,  or  warps  and  ropes 
coiled  on  deck,  except,  in  the  latter  instance,  if  the 
vessel  had  just  left  port  or  was  on  the  point  of 
entering  it,  and  so  required  to  have  the  ropes  made 
ready  for  use.  .  These  are  excepted  on  account  of  the 
unsafe  position  in  which  they  were  kept.  Wear 
and  tear  includes  the  splitting  and  carrying  away 
of  sails  by  the  wind ;  the  breaking  and  straining  of 
the  rig^ng  whilst  navigating;  the  rolling  away  of 
small  spars;  injury  to  pumps;  the  carrying  away 
or  upsetting  of  the  windlass  j  the  caulking  of  the 
ship's  bottom  when  she  has  not  grounded;  also  the 
parting  of  mooring  ropes,  and  of  chains  and  hemp 
cables  by  which  a  vessel  is  at  anchor.  It  is  imma- 
terial, with  the  exception  of  a  very  few  extreme 
instances,  how  great  the  violence  of  the  wind  and 
sea  may  be,  sails,  chains,  ropes,  and  windlasses  are 
rejected  by  the  underwriters.  It  may  easily  be 
imagined  that  this  custom  gives  great  dissatisfaction 
to  an  insured  shipowner,  and  raises  much  discussion 
between  him  and  the  underwriters.  He  cannot  at 
once  comprehend  the  principle  upon  which  the  above- 
mentioned  articles  are  excluded  by  the  insurers  and 
thrown  back  on  himself;  for  he  remembers  that 
he  has  paid  premium  on  them  in  common  with  the 
other  parts  of  the  ship,  and  that  no  written  proviso 
was  introduced  in  his  policy  to  except  them  from 
protection.    Indeed  it*  must  be  owned  that  the  prac- 
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tice  of  dealing  with  the  losses  just  specified  does 
require  consideration.  It  is  not  affirmed  that  all  such 
should  he  admitted  indiscriminately  by  the  insurers^ 
as  a  matter  of  course ; — because  it  can  be  proved 
that  these  articles  are  frequently  lost  or  destroyed 
by  ordinary  wear  and  tear,  and  sometimes  in  cases 
where  due  caution  would  have  prevented  their  loss. 
Yet  I  think  there  is  not  primd  Jade  ground  for  their 
being  invariably  disaUowed  by  underwriters,  or  for 
their  being  uniformly  classed  as  ^'  wear  and  tear,**  and 
left  in  the  adjustment  at  the  cost  of  the  owner. 

The  rejection  of  these  losses  would  appear  to  rest 
on  one  of  two  grounds; — either  that  underwriters 
never  undertook  the  risk  of  the  articles  lost;  or 
that  custom  relieves  them  from  responsibility  in  the 
event  of  their  loss. 

Now  as  to  the  first  plea:  —  A  sail,  a  chain,  an 
anchor^  a  windlass,  are  as  much  integral  parts  of  a 
ship  as  are  bulwarks,  spars,  copper,  paint,  See.  An 
owner  makes  no  proviso  with  an  underwriter  that 
these  portions  of  his  vessel  shall  not  be  considered 
to  be  insured.  If  he  did,  he,  the  owner,  would  have 
the  right  to  deduct  their  value  from  the  general 
proceeds  in  a  case  of  wreck  and  salvage.  But  he 
does  not  and  cannot  do  so.  Indeed  the  above  speci- 
fied articles  are  of  the  most  vital  importance  to  the 
ship's  safety  and  to  the  safety  of  the  lives,  the  cargo, 
and  the  freight  which  accompany  the  ship  in  her 
destiny.  It  is  not  every  sail  or  every  cable,  however, 
which  ought  to  be  charged  to  underwriters;  for, 
unfortunately,  many  ships  are  ill*found,  and  continue 
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to  keep  in  tise  sailsi  cables,  ftc.|  beyond  the  period 
when  they  ut  safe,  and  then  the  first  breeze  or 
plunge  carries  them  away.  But,  on  the  other  hand,  it  ^ 
may  be  seriously  maintained,  that  there  are  occasions 
when  no  strength  of  materials  can  withstand  the 
enormous  force  of  the  elements.  There  are  crises 
when  something  must  give  way^-^-^either  the  windlass, 
or  the  chain,  or  the  anchor,— or  otherwise  the  ship 
must  be  submerged  and  founder.  Nothing  short  of 
miraculous  chains  and  supernatural  windlasses  would 
prevent  their  breaking  and  giving  way  in  some  cases  ; 
and  if  they  did  hold,  there  is  the  other  worse  alter- 
native, viz. : — the  smking  of  the  ship  itself.  Some- 
thing  of  a  similar  nature  might  be  said  of  sails.  It 
is  stated  that  the  purpose  of  sails  is  to  have  them 
set ;  and  if  during  the  use  of  them  the  wind  carries 
them  away,  it  is  a  danger  to  which  they  are  ordinarily 
and  necessarily  exposed ;  that  it  is  **  wear  and  tear," 
find  the  loss  of  them  is  the  concern  of  the  owner 
alone.  Now  there  is  something  true  in  such  an 
argument,  and  there  is  also  something  erroneous. 
The  same  reasoning  might  be  applied  to  other  mate- 
rials and  parts  of  a  ship,  and  to  the  whole  of  the 
ship  itself.  It  is  the  daily  duty  of  the  bulwarks  to  be 
exposed  to  the  waves,  to  keep  them  off  the  deck :—» 
yet  when  they  are  split  or  knocked  away  by  those 
waves  no  objection  is  ever  made  to  admitting  them 
as  part  of  an  Average  claim.  So  it  is  the  ship^s 
proper  service  to  sail  from  port  to  port,  and  in  so 
sailing  to  encounter  winds  and  seas  and  dangers :  but 
if  using  a  thing  in  its  proper  service  took  it  out 
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ef  the  indemnity  granted  by  a  poUoy  when  it  happens 
to  be  injured  in  that  Beryice,  no  claim  at  all  could 
ever  arise,  and  the  whole  system  of  insurance  would 
come  to  an  end. 

The  other  ground  is  that  of  custom.  The  under* 
writers  will  urge  that  the  practice  has  long  been 
submitted  to;  and  that  it  is  competent  for  persons 
insuring  to  introduce  any  special  clauses  into  their 
policies,  and  underwriters  would  agree  to  them  upon 
consideration  of  an  additional  premium.  There  ap* 
pears,  indeed,  to  be  a  misapprehension  as  to  the 
power  of  custom  or,  as  it  is  called,  the  usage  of 
Lloyd's,  to  override  the  written  contract  of  insurance. 
Upon  this  subject,  and  specially  referring  to  ships* 
boats.  Sir  3.  Amould  makes  the  following  important 
remarks  :-^^^  It  will  be  observed,  that  the  '  boat '  is 
included  by  name  as  part  of  the  ship  in  the  common 
policies  of  insurance ;  hence  in  a  policy  on  ship  in 
the  common  form  upon  the  *  body,  tackle,  apparel, 
munition,  ordnance,  boat  and  other  furniture,'  of  the 
ship,  Lord  Lyndhurst  would  not  admit  evidence  of  a 
usage  to  show  that  underwriters  never  paid  for  hoots  \ 
ilung  upon  the  quarters^  on  the  ground  that,  though 
*  usage  TTuiff  he  admissible  to  explain  what  is  doubtful^ 
it  is  never  admissible  to  eoniradici  whai  is  plain.* 

<*In  this  case  (Blackett  v.  Boyal  Exchange  Ass.  Co.) 
it  should  be  observed  that  it  had  been  proved  on  the 
part  of  the  plaintiffs  that  such  slinging  of  the  boat 
on  the  quarters  was  usual  and  necessary  in  voyages  of 
the  description  insured  against:  if  the  contrary  wisre 
the  case,  and  it  could  be  shown  that  the  boat  was 
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carried  in  any  way  which,  whil^  exposing  it  to  extra* 
ordinary  risk,  was  not  proper  and  necessary  on  the 
voyage  insured,  it  might  fairly  be  considered  that,  as 
in  the  case  of  goods  carried  on  deck,  the  underwriter 
would  not  be  liable  unless  informed  by  the  policy  of 
the  natmre  of  the  risk.  Thus,  in  a  case  decided  in 
the  United  States  it  seems  to  have  been  assumed  that, 
if  it  could  be  clearly  shown  that  carrying  boats  slung 
at  the  stern  davits  besides  being  a  dangerous  was  also 
an  unusual  mode  of  carrying  them  on  the  voyage 
insured,  the  underwriter  under  the  common  form  of 
policy  could  not  be  liable  for  their  loss.**  ^ 

We  must  look  for  an  answer  to  the  arguments  in 
the  nature  of  the  thing  itself;  and  we  must  reason 
from  the  congruity  of  the  whole  system,  looking  to  the 
objeote  of  insurance  as  being  to  give  the  subject  the 
fulness  and  completeness  it  is  capable  of.  The  end 
and  purpose  of  insurance  is  to  indemnify  him  who 
insures  against  losses  incurred  by  perils  of  the  seas  ; 
— and  as  the  losses  now  spoken  of  do  certainly  arise 
from  those  perils,  whatever  secondary  code  custom 
may  have  established,  and  so  the  losses  are  primarily 
at  the  responsibility  of  the  insurers,  it  appears  to  me 
that  it  would  be  better,  on  the  whole,  to  be  liberal  in 
the  way  of  treating  such  losses ;  it  would  be  better 
for  the  underwriters  to  demand  such  a  remunerative 
premium  as  will  enable  them  to  afford  a  complete 
insurance,  rather  than  at  a  smaller  price  to  sell  only 
a  partial  indemnity.  It  would  be  better  for  the  ship- 
owner, I  consider, — because  for  a  small  addition  in 

•  ArnouM,  p.  218. 
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premium  he  will  have  procured  his  desired  object, 
viz.  freedom  from  contingent  loss  and  certain  anxiety, 
— he  will  have  obtained  a  bond  fide  indemnity.  It 
would  be  better  for  the  underwriters,  inasmuch  as  it 
brings  them  an  increase  of  business.  For  it  matters 
not  in  trade  whether  the  Tender  sell  vwre  by  absolute 
increase  of  quantity,  or  by  superiority  in  quality  of 
what  is  sold. 

Perhaps  to  adopt  some  middle  course  would  be 
best ;  a  course  founded  on  the  facts  and  equity  of  the 
case ;  such  as  to  afford  a  more  perfect  indemnity,  yet 
not  so  as  to  encourage  negligence  and  bad  ownership. 
There  are  indeed  nice  shades  of  difference  constantly 
arising  in  practice,— differences  in  degree  as  well  as 
in  kind,  and  which  require  the  judgment  of  a  dis* 
interested  person  to  decide  them..  Thus  the  Average  [ 
Adjuster's  office  is  really  judicial,  and  not,  as  some 
imagine,  one  merely  of  routine.  Precedents  and  rules 
indeed  exist  in  plenty ;  but  they  are  not  always  appo- 
site, and  in  consequence  of  an  inexhaustible  variety  of 
circumstances,  they  cannot  alwajrs  be  pleaded  for  or 
agsdnst  the  admission  of  particular  chcy^ges  in  a 
statement.  '^  The  law  of  cases  of  neciessity  is  not 
likely  to  be  well  furnished  with  precise  rules:  neces- 
sity creates  the  law,  it  supersedes  rules ;  and  what* 
ever  is  reasonable  and  jwt  in  such  cases,  is  likewise 
legal." 

Metal  Sheathing. 

By  one  of  those  tacit  rules,  which  collectively  are 
called  the  Custom  of  Lloyd's,  underwriters  do  not 
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pay  for  the  itripping  and  resheathing  of  the 
UTilesf  the  yesiel  have  touched  the  ground  or  heen  in 
contact  with  some  body  below  the  water's  edge.  Metal 
sheathing  is  a  material  exposed  to  progressive  loss  by 
mere  contact  with  water,  and  with  more  rapid  waste 
when  the  ship  is  passing  quickly  through  the  sea, 
because  by  oxidation  the  surface  of  the  metal  is  com 
stantly  corroded,  and  is  rubbed  off  by  the  friction  of 
the  water  through  which  the  vessel  is  propelled.  Sir 
Humphry  Davy  and  others  have  turned  their  attention 
to  this  subject  and  have  endeavoured  to  devise  means 
'to  reduce  or  prevent  the  wasting  of  metal  sheathing. 
The  great  chemist  just  named  tried  the  protection 
of  iron  bolts  of  particular  forms  and  size  below  the 
metal,  and  a  galvanic  action  was  set  up,  which  exerted 
itself  in  rings  round  the  protectors,  and  really  had  the 
eflbct  supposed  and  intended ;  the  wastage  was  greatly 
I'educed,  almost  entirely  suspended ;  but  another  re« 
suit  was  occasioned,  and  which  proved  more  disadvan^- 
tageous,  even,  than  the  gradual  loss  of  the  copper ; — > 
the  surface  of  the  metal  being  more  nearly  permanent, 
all  the  protected  circles  became  covered  with  weed, 
barnacles,  and  other  growths  of  vegetable  and  animal 
life,  and  the  object  of  the  experiments  was  defeated 
by  its  too  great  success ;  for  the  saving  of  metal  took 
the  place  of  a  clean  bottom.  The  course  of  the  ship 
was  impeded  by  the  substances  which  adhered  to  it ; 
and  after  several  trials  of  modified  means,  the  experi- 
ments were  given  up.  The  waste  of  copper  goes  on 
in  a  ratio  not  quite  uniform,  but  which  may  be 
roughly  estimated  at  twenty-five  per  cent,  in  each 
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ywr  on  the  quantity  of  metal  remaining.  Thus  «.t 
the  end  of  the  fourth  year  it  Ui  geueraUy  uece«giury 
to  re«metal  the  bottom  although  the  vessel  have  not 
met  with  any  accident;  the  quantity  remaining  on 
her  will  have  been  reduced  to  about  a  quarter  or  a 
third  of  the  original  weight,  and  that  probably 
wrinkled  and  broken  by  the  working  of  the  ship 
when  carrying  a  cargo  at  sea.    The  Yellow  Metal, 

an  alloy  of  copper  patented  by  Mr«  Muntssi  is  less 

* 

soluble,  but  it  is  more  brittle.  It  lasts  rather  longer, 
weight  for  weight,  than  copper,  but  in  case  of  accident 
it  is  more  destructible. 

Most  ships,  too,  occasionally  straiq.  It  cannot  be 
imagined  that  the  strongest  vessel  when  loaded  with 
hundreds  of  tons  of  cargo,  and  exposed  to  ordinary 
weather,  now  smooth  now  rough,  can  altogether 
escape  some  degree  of  strsdn  in  her  seams  and.lrame. 
The  result  is  a  gradual  wrinkling  of  the  metal,  and 
working  out  the  caulking  ^m  the  seams« 

But  underwriters  hold  that  ships  have  no  claim  on 
them  in  regard  to  repairs  of  the  parts  under  water 
unless  a  definite  and  acknowledged  cause  of  damage 
can  be  shown ;  that  cause  means  the  striking  of  the 
vessel  on  ground,  or  a  wreck,  or  the  collision  of  the 
vessel  with  another  so  that  she  receives  a  blow  below 
water ;  proofs  of  which  are  very  obvious  to  the  eye  of 
a  practised  surveyor*  There  are  two  or  three  other 
infrequent  cases  in  which  they  admit  they  may  be 
liable  to  replace  the  metal  sheathing.  But,  again,  a 
grave  question  arises  whethw  this  exception  is  always 
>ustifiaUe.    It  is  true  that  by  Acting,  on  A  generd 
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principle  of  not  paying  for  repairs  to  the  bottonii 
except  as  stated^  the  door  is  shut  to  a  great  deal  of 
fraud  and  misrepresentation,  because  unprincipled 
men  are  ready  enough  to  take  advantage  of  the 
underwriters  and  endeavour  to  make  the  expense  of 
keeping  their  vessels  in  ordinary  repair  fall  on  the 
insurers;  but  it  is  more  than  doubtful  if  a  real 
necessity  for  stripping  and  remetalling  a  ship's  bottom 
do  not  frequently  arise  although  the  vessel  have  re- 
ceived no  blow  below  water.  A  blow  above  water 
may  be  so  violent  as  to  extend  downwards  and  strain 
the  vessel  far  beneath,  if  not  throughout.  A  heavily 
laden  ship  under  canvas,  hove  down  by  the  force  of 
the  wind  and  sea  and  kept  on  her  beam  ends  by  water 
filling  the  sails,  is,  until  relieved,  in  an  unnatural 
position,— one  that  must  try  her  fabric  and  cause  an 
excessive  strain.  I  believe  there  are  many  occasions 
which  create  a  legitimate  claim  on  the  underwriters 
for  damage  in  this  respect.  No  rule,  however  good, 
should  be  perfectly  inflexible,  for  exceptionable  cases 
are  sure  to  arise.  It  is  proper  that  the  question  of 
the  underwriter's  liability  for  resheathing  under  the 
circumstances  mentioned  above  should  be  left  to  the 
decision  of  the  marine  surveyor  and  the  Average 
Adjuster. 

Masts  carried  away  or  sprung  during  a  gale  are 
Particular  Average;  so  are,  by  consequence,  other 
spars,  yards,  booms,  bowsprit,  &c.  If  they  are 
pitched  away  in  a  cross  sea  they  are  generally  allow* 
able,  although  there  is  not  the  direct  cause  of  ^ 
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storm.  Spars  which  are  merely  rolled  away  in 
ordinary  weather  do  not  generally  come  within  a 
claim;  and  discrimination  must  he  used  to  decide 
how  far  an  unusual  force,  amounting  to  what  is  called 
an  accident,  hears  out  their  loss.  Studding  sail 
hooms,  and  any  small  spars  which  are  properly  kept 
on  deck  for  sudden  use,  are  chargeable  to  under- 
writers  when  they  are  washed  off  deck. 

Sails. 

Sails  are  not  allowable  when  they  are  hlown  away ; ', 
or  split  hy  the  wind.  If  a  sail  goes  with  a  yard  or 
mast,  or  is  split  when  the  spar  goes,  it  is  claimable* 
So  are,  also,  sails  split  or  burst  by  a  sea  breaking , 
into  them;  or  by  the  spars  of  another  vessel  when 
in  contact.  Sails  are  often  lost  from  carelessness  or 
mismanagement,  and  are  not  unfrequently  cut  away 
to  save  trouble,  or  because  the  vessel  is  short-handed. 
Sails  in  general  are  things  so  much  exposed  to  wear 
and  tear  and  ordinary  accidents  that  there  is  much 
reason  why  they  should  be  sparingly  allowed.  Stud*' 
ding  sails  washed  off  deck  are  claimable. 

Anchors  and  Chains. 

In  collisions  it  often  happens  that  the  anchor  hang- ! 
ing  over  the  bows  is  broken  or  hooked  by  the  other  l.t'-' 
vessel,  and  the  chain  must  be  cut,  if  it  be  not  broken 
by  the  accident,  A  vessel  lying  at  anchor  may  have 
her  chain  broken  by  another  ship  driving  into  her 
hawse,  or  by  pressure  when  lying  in  a  tier.  In  these 
cases  the  loss  is  claimable  as  Particular  Average* 
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BotUi. 

Botts  on  deck  or  within  board  are  allowable*  but 

I  have  mentioned  that  the  stem  boat  in  davita  ia 

excluded  by  custom.     A  boat  lost  or  damaged  in 

the  water  is  claimable  if  she  be  about  her  duty,  and 

no  circumstances  make  the  loss  General  Ayerage. 

But  a  boat  is  not  to  be  allowed  when  lost  by  being 

carelessly  kept  towing  astern  or  otherwise  left  in  a 

place  of  unsafety  when  it  ought  to  have  been  taken 

on  deck.     Boats  used  for  loading  ships  in  the  West 

Indies  are  often  insured  by  a  policy  apart  from  the 

general  policy  on  ship.    There  may  be  a  claim  for 

Greneral  Average  for  boats  doing  extraordinary  ser« 

vice,  as  in  getting  a  vessel  off  rocks  where  she  is 

stranded,  kc. 

Stares  and  Proviriom. 

A  harness  cask  properly  secured  on  deck;  hen- 
coops }  cow  in  house  on  deck ;  stock  of  vegetables 
in  the  boats ;  cooks'  stores  and  utensils  in  the  round- 
bouse,-^are  allowable  when  lost.  So,  also,  stores  and 
bread  in  the  lockers  and  cabin,  when  destroyed  by 
the  sea  breaking  on  board  and  forcing  its  way  below. 
The  perishable  provisions  and  groceries  are  to  be 
replaced  without  deduction  of  a  third,  as  they  are 
not  supposed  to  have  been  deteriorated  by  keeping. 
But  I  have  already  mentioned  that  water-casks  on 
deck,  unsecured,  are  classed  as  wear  and  tear  when 
they  are  lost,  and  are  disallowed. 

Ornamental  Work. 
Painting  will  necessarily  be  required  with  new  work 
in  the  topsides,  masts,  &o.,  when  their  replacement 
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is  allowed.  The  carved  figure  head;  the  carving 
and  gilding  about  the  stem  and  the  stem ;  the  ship  s 
name,  &c.y  must  be  charged  to  the  underwriters. 
But  an  extravagant  amount  of  ornamental  work  ii 
not  permissible ;  for  although  the  quantity  stated  to 
hiive  been  destroyed  may  have  been  so  really^  yet 
owners  are  not  wantonly  to  expose  an  expensive  object 
in  a  part  where  it  is  so  liable  to  destruction  imd 
injury*  It  stands  in  the  same  category  as  the  stern 
boat.  They  can  place  it  there  if  they  choose  to  take 
the  risk  of  it  themselves,  in  gratification  of  their  own 
taste  for  extreme  ornamention,  but  underwriters  must 
be  excused  making  it  good  beyond  a  certain  quantity. 
This  limitation  is  upon  the  same  equitable  grounds 
which  prevent  a  London  tradesman  recovering  more 
than  a  certain  sum  for  very  valuable  plate  glass  win- 
dows to  his  shop  JTont  when  they  happen  to  get 
broken.  He  may  make  a  reasonable  display,  but  he 
is  not  to  expose  passers-by  to  the  danger  of  breaking 
windows  of  extreme  cost  :--^d  windows  are  neces- 
sarily  in  situations  involving  at  all  times  some  risk 
as  to  their  safety.* 

*  There  is  an  item  of  oxpenne  which  0ometime8  arises  out  of  a 
caae  of  Particular  Average,  and  may  here  be  mentioned.  A  ship 
having  put  into  a  foreign  port  with  damage  may  there  get  rid  of 
her  cargo,  either  by  its  being  at  its  destination  or  by  agreement 
with  the  merchants,  and,  consequently,  the  joint  adventore  is  at  an 
end.  Then,  as  regards  the  repairs  which  have  become  necessary, 
it  may  be  found  that  it  is  impracticable  to  effect  them  at  that  port  ( 
or,  that  they  may  be  donei  but  at  an  exorbitant  expense.  Tb« 
master  is,  under  these  oircnmstancee,  sometimes  very  wall  advised  by 
the  surveyors  or  agents  to  get  some  temporary  repairs  effected  and 
proceed  home,  or  perhaps  to  rvtnni  ai  a  light  fhip,  witbovt  iiiow« 
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Fire. 

When  fire  breaks  out  in  a  ship  it  most  generally 
ends  in  her  destruction;  the  great  bulk  of  a  vessel 
being  composed  of  combustible,  and  certain  parts  of 
very  inflammable,  materials.  When  only  partial  in 
its  damage  the  injury  from  burning  is  Particular 
Average  and  subject  to  the  same  rules  as  the  pre- 
ceding. The  causes  of  fire  are  usually  the  spon- 
taneous combustion  of  cargo,  lightning,  errors  of 
construction  in  steamers,  allowing  an  accidental  oyer- 
heating  of  the  machinery  to  ignite  the  neighbouring 
woodwork,  carelessness  and  accidents  with  lights  and 
stoves.  But  fire  being  both  in  ships  and  in  houses 
insidious  in  its  first  steps,  it  frequently  happens  that 
the  true  cause  of  the  conflagration  is  never  discovered. 
Of  the  means  taken  to  extinguish  fire  the  commonest 
are  the  pouring  water  into  the  hold,  and  the  scuttling 
of  the  ship  to  sink  her,  if  she  be  in  port  or  in 
shallow  water. 

I  have  already  stated  that  the  pouring  down  water 

ring  the  cost  of  even  temporary  repairs.  How  are  the  crew's  wages 
to  be  dealt  with  ?  It  is  admitted  that  great  jealousy  is  allowable 
when  seamen's  wages  are  introduced  as  a  charge  to  underwriters. 
An  owner  is  boimd  to  keep  his  ship  manned  whilst  on  a  voyage. 
But  here  the  voyage  is  ended  ;  there  may  be  no  reason  for  sailing 
back  to  the  hailing  port,  save  to  get  the  repairs  effected  ;  and  either 
it  was  absolutely  necessary  or  greatly  desirable  on  the  score  of 
economy,  that  this  course  should  be  taken.  I  think  this  is  one  of 
those  positions  that  must  be  judged  of  by  their  merits.  It  should 
be  left  to  the  discretion  of  a  competent  person  to  say  whether 
the  wages  do  not  become  a  real  incident  of  the  damages,  and,  as 
such,  whether  they  are  not  sufficiently  removed  from  ordinary 
owners'  expense  to  make  them  claimable  from  the  underwriters  on 
the  score  of  invindble  necessity  or  of  economy. 
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into  the  hold  is  not  allowed  to  constitute  a  General 
Average.  Whatever  damage  the  cargo  may  sustain 
by  that  course  must  be  borne  by  the  cargo,  and  the 
ship  must  bear  by  itself  all  injury  done  to  it  by  the 
spoiling  of  furniture,  stores,  provisions,  charts,  books, 
instruments,  &c.  Most  of  the  India  policies  except  by  a 
memorandum  all  loss  by  carrjring  gunpowder  as  cargo* 
I  have  also  mentioned  that  burning  the  boats, 
spars,  and  stores  of  the  vessel  detained  in  the  ice  for 
fuel  does  not  entitle  the  owners  to  a  Greneral  con- 
tribution ;  whilst  at  the  same  time  the  articles 
destroyed  are  not  claimable  as  Particular  Average, 
because  their  destruction  was  a  voluntary  act.  Thus 
between  the  two,  the  shipowner  is  obliged  to  bear 
the  loss  under  this  head  himself. 

Men-of-fVarj  JEnemieSj  Pirates j  Roversy  Thieves, 
Letters  of  Mart  and  Counter-martj  Surprisalsj 
Takings  at  Sea,  Sfc. 

This  ample  enumeration  of  risks  of  a  similar  kind 
arising  from  acknowledged  enemies,  from  licensed 
depredators,  and  from  predatory  rovers,  marks  a  state 
of  things  existing  when  the  policy  was  constructed, 
which  was  certainly  more  than  two  hundred  years 
ago,  from  which  we  may  be  said  at  the  present  day 
to  be  almost  exempt.  Even  in  the  late  war*  we 
have  ourselves  had  So  completely  the  mastery  of 
the  sea  as  that  the  number  of  merchant  ships  taken 
or  destroyed  by  the  enemy  is  quite  insignificant. 
We    now  and    then,  but    only  rarely,    hear  of   a 

*  This  was  spoken  of  the  hostilities  in  the  Crimea* 
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TMwl  attacked  by  pirates*  in  the  Levant;  the  chief 
soeoes  of  danger  from  this  cause  are  the  Indian 
ocean -^  from  Dyacks  and  Malays^  and  along  the 
coasts  of  China  and  Cochin  China*  Commerce^ 
before  the  ocean  was  swept  of  these  public  and 
private  pests,  was  very  different  from  itself  in  our 
day:  it  was  fuller  of  risk  and  adventure*  Indeed, 
those  commercial  enterprises  which  we  call  under- 
takings  were  named  in  former  years  adventurei. 
The  charter,  for  instance,  of  the  Hudson's  Bay  Com* 
pany,  in  the  reign  of  Charles  11.,  is  granted  to 
**  the  adventurers  trading  to  Hudson's  Bay,"  &c.  And 
the  marine  policy  itself  is  expressed  thus, — *^  Touch* 
ing  the  adventures  and  perils  which  we  the  assurers 
are  contented  to  bear,^  Sec.  With  regard  to  letters 
of  mart  and  counter-mart  the  wiser  spirit  of  the 
present  age,  though  it  has  not  power  altogether  to 
do  without  the  barbarous  and  irrational  remedy  of 
war,  manifests  itself  in  its  desire  and  intention  to 
mitigate  the  horrors  of  the  system.  The  nations, 
therefore,  in  the  beginning  of  the  present  contest  at 
once  declared  that  they  would  keep  the  scourge  in 
their  own  hands,  and  would  not  allow  a  political 
necessity  to  administer  to  a  mercenary  passion,  or 
allow  private  persons  to  commit  injuries  under  the 
pretext  of  the  public  quarrel, — dipping  their  hands 
in  blood  for  the  sake  of  gain.  We  may  hope  that 
the  names  of  privateers,  letters  of  marque,  &c.,  be- 

*  Tho  late  Mr*  Justice  Maule  made  the  remark  that  the  word 
pirate  is  not  restricted  to  mean  melodramatic  pirates.  There  may 
be  piracy  ia  oommon  tlothes. 
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long  only  to  the  past,  and  for  all  practical  purpoies 
are  expunged  from  the  modem  tocabQlary. 

Ab  the  injuries  inflicted  by  enemies  are  usually 
total  in  their  result,  this  cla^s  of  dangers  will  be 
more  properly  considered  in  that  part  of  the  subject 
which  relates  to  total  losses.  It  will  be  sufBcient 
to  say  here,  that  any  partial  damage  done  to  the 
ship^s  hull,  sails,  and  rigging  is  claimable  as  Particular 
Average  in  the  same  way  as  other  injuries  received 
at  sea ;  and  that  the  expenditure  of  powder,  shot,  &c., 
seems  expressly  provided  for  by  the  words  *^  ordnance, 
munition,  artillery,*'  &c.  specified  in  the  preceding 
part  of  the  policy. 

Arrests^  Restraints^  and  Detainments. — Barratry. 

So,  toO)  we  shall  defer  the  consideration  of  these 
two  heads,  because  they  eventuate  usually  in  the  total 
loss  of  the  ship  to  her  owner,  and  the  questions 
which  arise  in  respect  of  them  need  not  detain  us 
here.  If,  however,  arresting  and  detaining  parties 
retire  from  the  vessel  after  having  committed  some 
damage  to  her  materials  or  stores  such  damage  forms 
a  claim  on  the  policy  as  Particular  Average;  and 
the  circumstance  of  its  arising  from  the  voluntary 
acts  of  man  does  not  set  up  a  material  difference  to 
the  damage  sustained  by  purely  natural  causes. 

All  other  Perils^  Losses^  and  Misfortunes  to  the  Hur(^ 

DetritnetUj  or  Damage  of  the  Shipf  ^c. 

Now,  this  final  undertaking  of  liability  by  the 

underwriters  may  seem  so  wide  as  to  include  every 

possible  loss,  damage,  and  contingency  which  can 
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happen  to  a  ship.  And  it  may  seem  to  exclude  any 
defence  which  underwriters  might  make  to  an  action 
for  loss  or  damage  brought  against  them.  The  defi- 
nition of  the  insurers'  liability  is,  indeed,  exceed- 
ingly comprehensive ;  but  we  must  look  to  the  usual 
and  consbtent  interpretation  which  has  been  made 
of  the  terms  by  courts  of  law  and  by  writers  on  the 
subject  of  Insurance;  and  also,  which  is  of  great 
importancci  to  that  general  impression  which  prevails 
in  the  minds  of  insurers  themselves  when  they  sign 
a  policy;  because  intenHan^  though  not  on  every 
occasion  openly  expressed,  is  to  be  looked  to  in  con- 
struing contracts  which  are  for  the  most  part  couched 
in  the  unvarying  terms  of  a  printed  form. 

It  may,  then,  be  unhesitatingly  asserted  that  under- 
writers by  their  poHcy  have  no  intention  of  granting 
such  a  plenary  indemnity  as  it  would  amount  to  if 
they  undertook  to  restore  every  ship  at  the  end  of  the 
voyage  insured  to  the  same  condition  in  every  respect 

in  which  she  was  when  she  sailed.     For  then  they 

• 

would  virtually  have  to  repair  the  ordinary  ravages 
of  time,  and  restore  th^  vessel  to  a  perpetual  youth. 
They  would  have  to  cure  the  inherent  defects  (vices 
prapres)  which  might  have  existed  in  the  ship  and 
which  from  some  cause  exhibited  themselves  during 
the  currency  of  the  policy.  Now  they  do  not  mean 
to  undertake  this.  The  foundation  of  claims  on 
underwriters  is  accident.  The  damage  which  the 
vessel  sustains  must  be  something  extra  to  the  ordi- 
nary events,  to  the  ordinary  waste  and  decay  which 
all  shipping  is  subject  to.    If  a  ship  lies  in  a  tropical 
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sun  the  seams  will  shrink,  and  her  paint  will  blister ; 
if  she  lingers  about  the  mouth  of  cectain  rivws 
worms  will  attack  every  exposed  piece  of  wood  within 
their  reach.  Howeveri  in  a  late  case,  a  leak  caused 
by  worms  attacking  a  ship  was  held  to  be  one  of  the 
perils  of  the  sea  within  the  exceptions  in  a  bill  of 
lading,  the  vessel  having  been  sea-worthy  when  she 
sailed.*  But  it  has  been  commonly  maintained  that 
damage  by  worms  is  only  chargeable  to  underwriters 
when  the  timbers,  &c.,  previously  covered  with  metal 
have  been  denuded  by  accident.  If  a  ship's  boat' 
be  allowed  to  remain  floating  by  her  side  when  the 
occasion  for  its  use  has  ceased  it  may  be  stolen  or 
swamped ;  if  a  vessel  go  on  winter  voyages,  she  will 
necessarily  expose  herself  to  winds  and  waves  which 
will  strain  her,  rend  her  sails  and  wear  her  rigging. 
At  all  times  and  places  a  slow  process  of  destruction 
is  going  on  which  will  at  last,  as  a  matter  of  cer- 
tainty, cause  her  death.  A  ship  is  a  terminable 
property ;  and  this  fact  enters  into  the  consideration 
of  a  price  given  for  her,  and  of  the  rate  of  freight 
demanded  as  her  hire.  Underwriters  do  not  intend 
to  take  upon  themselves  the  repair  of  that  gradual 
decay  which  is  incidental  to  a  ship's  condition,  but 
only  of  those  unusual  and  non-necessary  deteriorations 
which  are  accidental  to  it.  So  that  if  even  a  vessel 
be  in  a  certain  trade  in  which  it  is  known  that  all 
vessels  that  are  hardy  enough  to  enter  upon  it  are 
exposed  to  risks,  as  a  matter  of  common  occurrence, 
which  do  not  commonly  appertsun  to  other  voyages 

*  Heydorn  v.  Bibby.    Exchequer^  March^  1865. 
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uid  trades,  the  iigiiries  they  snetain  do  not  neceeiarily 
ferm  claime  on  the  inenranoes }  beoauie,  tpiMd  that 
trade,  the  injuries  are  e;^peoted  and  frequent,  and 
a  oertain  number  of  them  are  calculated  upon  and 
are  oompensated  1^  the  increased  freight  paid  in  thfit 
particular  trade.  Thus  at  St.  Michaers  it  is  nearly 
an  e^ery*day  ocourrenoe  for  the  ships  lying  there  to 
ha^e  to  slip  their  chains  and  proceed  to  sea :  when 
the  wealSier  again  becomes  feyourable,  they  return 
and  pick  up  the  anchors  left  th^re.  And  I  shall 
ha^e  presently  to  show  that  in  oertain  ports  and 
riyers  it  is  common  for  vessels  to  ground  with  the 
ebb  tides,  or  on  certain  known  bars  of  sand,  and  yet 
these  same  groundings  do  not  constitute  a  stranding 
within  the  meaning  of  the  policy,  although  a  much 
shorter  detention  on  the  ground  in  some  other  place 
would  have  all  the  character  of  a  stranding.  These 
distinctions  are  not  caprices  or  inconsistencies )  they 
proceed  from  a  great  ruling  principle,  which  ought 
always  to  be  kept  in  mind,  viz.  i^^thai  underwriters  are 
responsible /or  the  extraordinary^  and  not  the  ordinary 
events  of  a  voyage.  What  has  been  said  will  give 
a  meaning  to  the  expressions  perils,  losses,  and  mis- 
Jbrttmesj  used  in  the  policy.  At  the  same  time  I 
may  repeat  that  the  terms  are  very  large  and  general ; 
that  they  do  hold  out  a  prospect  of  a  liberal  com- 
pensation to  the  owner  who  is  insured ;  and  that  the 
assured  who  haa  met  with  dame^e  ought  not  be  put 
off  with  technical  quibbles,  or  set  aside  upon  some 
verbal  informality.  He  pays  his  premium  in  good 
faith,  expecting  an  equal   measure  of  good  faith 
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on  the  part  of  his  underwriters.  And  the  latter 
persons  are  supposed  to  know  their  business  and 
to  demand  for  each  separate  risk  a  premium  which, 
taking  all  the  circumstances  into  consideration,  is  cal- 
culated to  remun^^te  them  for  the  hasard  they  run. 

Op  Stjianding. 

Passing  downwards  from  the  body  of  the  policy  to 
the  note  at  its  foot  called  the  Warranty  or  Memoran- 
dum, we  come  to  a  very  important  stipulation  with 
respect  to  claims,  and  one  which  has  been  the  occa- 
sion of  almost  innumerable  questions  and  suits.  It  is 
so  necessary  to  entertain  a  clear  understanding  on 
this  part  of  the  contract  that  we  shall  enter  at  some 
length  into  its  examination.  The  clause,  as  far  as  it 
concerns  the  yessel,  runs  thus. — ^*  The  ship  .  •  • 
warranted  free  from  Average  under  three  pounds  per 
cent.,  unless  General  or  the  ship  is  stranded.** 

Intention  of  the  Clause. 

The  intention  of  this  restricting  warranty  is  pretty 
obvious.  It  is  to  protect  the  underwriters  against 
trifling  and  friyolous  claims.  Had  it  not  be^  intro- 
duced into  the  policy  the  most  Ycxatioi^  demands 
might  be  made  upon  the  insurers.  Not  a  ship  that 
came  into  port  at  the  completion  of  her  voyage  but 
might  find  some  petty  repair  to  effect  at  the  under- 
writers' cost.  The  latter  would  need  the  eyes  of 
Argus  to  defend  themselves  from  imposition ;  and  no 
vigilance  would  suffice  if  claims  were  allowed  to  be 
unlimited  as  to  extent.    In  order  therefwe  to  avoid 

K  2 
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constant  petty  demands  upon  them  for  equivocal 
damage,  and  to  confine  their  liability  to  bend  Jtde 
claims,  a  line  was  drawn  and  an  arbitrary  proportion 
was  established,  the  tendency  of  which  would  be  to 
dismiss  claims  and  attempts  at  claims  by  relieving 
underwriters  from  them  if  the  repairs  of  damage  fell 
below  the  limit  of  the  three  per  cent,  on  the  declared 
value  of  the  ship  in  the  policy.  It  was  not  intended, 
however,  to  apply  to  General  Average  Contribution, 
for  that  was  not  open  to  the  same  objection ;  a  claim 
on  this  account  was  more  likely  to  be  genuine ;  and 
by  not  limiting  the  proportion  to  a  definite  ratio,  no 
inducement  was  held  out  to  any  party  concerned  to 
run  up  expenses  where  they  could  be  avoided* 

Why  an  JEscepHon  made  in  favour  of  Stranding. 

But  another  exceptional  proviso  is  made  in  the 
warranty,  viz.,  in  favour  of  a  ship  that  is  stranded. 
In  this  case  no  inquiry  need  be  made  into  the  pro- 
portion which  the  repairs  bear  to  the  value  of  the 
ship.  No  doubt,  when  first  the  term  "  stranded  **  was 
used  it  had  a  much  stronger  and  more  defined  mean- 
ing than  is  now  assigned  to  it  by  law  and  by  custom. 
I  think  it  scarcely  admits  of  a  question  that  when 
the  word  was  originally  employed  in  the  policy  it  was 
to  indicate  a  cause  of  damage  so  great  and  notorious 
as  to  set  aside  all  doubts  about  the  propriety  of  a 
claim  on  the  insurers.  By  ^^  stranding  **  was  intended 
the  casting  of  a  ship  on  shore,  or  the  lying  of  a  ship 
on  rocks  in  such  a  manner  as  that  great  and  imme- 
diate injury  would  accrue  to  her,  if  not  total  destruc- 
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tion.  But  afterwards  it  was  found  that  there  were 
many  sorts  of  lying  on  the  ground  which  might  he 
entitled  to  he  called  strandings,  and  yet  might  not 
inflict  any  great  or  special  injury  on  the  ship  or 
goods.  When  a  great  numher  of  cases  more  or  less 
approximating  in  circumstance  came  to  he  compared 
this  practical  difficulty  was  discovered, — ^that  often 
there  might  he  a  stranding  in  form,  and  yet  the  ship 
and  goods  might  not  receive  much  damage ;  and 
again,  there  might  be  great  injuries  done  to  a  vessel 
and  her  cargo  by  striking  with  her  bottom  on  rocks 
or  some  other  substance,  and  yet  not  in  such  a  way 
as  to  comply  with  the  idea  and  definition  of  a  strand- 
ing. Were  the  former,  the  slight  damages,  to  be 
admitted  in  virtue  of  an  almost  nominal  stranding? 
Were  the  latter,  the  real  injuries,  to  be  excluded, 
because  some  circumstances  were  wanting  to  bring 
them  within  the  conventional  meaning  of  the  term  ? 
And  then  as  maritime  commerce,  and  especially  the 
coasting  trade,  continually  increased,  a  host  of  diffi* 
cult  cases  arose,  and  refined  definitions  were  resorted 
to  to  show  that  they  came  within  the  favoured  term 
of  ^'  stranded,**  or  that  they  should  be  excluded  from 
the  benefit  of  that  privileged  expression.  I  think  it 
may  be  considered  that  the  principle  is  firmly  esta- 
blished that  if  the  formal  conditions  be  fulfilled  the 
results  need  not  be  looked  to : — that  if  it  can  only  be 
shown  that  a  ship  is  stranded  within  the  definitions  as 
successively  laid  down  in  our  courts  of  law,  it  mattersT 
not  that,  effectively,  little  real  damage  was  consequent 
upon  the  stranding,  the  damage  is  claimable  on  the 
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policy  2 — and  coiiverselyi  that  however  great  the  da- 
magei  and  howeTer  clearly  it  may  be  traced  to  a 
cdnctission  received  by  the  bottom  of  the  ship  on  rocks 
or  gromid,  yet  if  it  does  not  eiactly  meet  the  pre- 
scribed conditions  of  a  stranding  it  is  not  claimable 
as  ott  that  score.  So  that  whilst  a  claim  may  be 
^tablished  for  a  slight  injury  to  a  ship  by  her  getting 
across  a  brick  sewer  in  the  river,  as  being  a  stranding, 
another  claim  for  injuries  df  a  severe  kind  must  be 
rejected,  though  it  can  be  shown  to  have  been  occa- 
sioned by  the  vessel  striking  during  an  hour  ot  longer 
on  pointed  rbcks,  provided  that  all  the  time  she  were 
water -borne  and  not  absolutely  at  rest  upon  the 
bottom. 

llie  ^ffkct  of  a  Stranding  ie  to  destroy  the 

Warrant^/. 

Now  it  is  of  great  itnpottance  to  observe  that  a 
stranding  when  established  destroys  the  Warranty. 
This  is  doing  far  more  than  merely  admitting  the 
particular  damage  occasioned  by  the  stranding  itself ; 
for  it  lets  in  all  formei*  damages  on  that  particular 
voyage,  though  they  happen  quite  independently  of  the 
stranding.  It,  in  fact,  expunges  the  limitation  of 
the  claims  to  a  given  ratio.  It  wipes  out,  as  it  were, 
the  ^^  Mdmorafaduni.''*  This  is  of  great  consequence 
ih  claims  on  goods ;  but  as  I  shall  have  to  return  to 

.  *  Thus  tte  Warranty  is  very  eimilar  to  a  condition  in  law :  on^e 
ShfirA6ti0n.  of  whicE  de^rtxoys  it  for  ever,  withodt  ^^  of  reriTal. 
The  legal  condition  has  been  ingeniously  compared  to  the  little 
scientific  toy,  the  Bupert*8  Drop.  iBreak  o£f  the  smallest  fragment 
of  th^  glass  ^ead  ih  whi^  ^^  Aro'p  ternilhate^,  and  4li  coheadn 
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thi  subject  of  straiuliiig  when  treating  of  that  part 
of  the  subject,  I  need  not  enter  farther  upoii  it  here. 

The  Conditions  necessary  to  a  Stranding. 

It  is  not  every  resting  on  the  ground  that  con- 
stitutes a  strand :  far  less  is  it  every  violent  striking 
on  ground,  though  productive  of  much  mischief,  that 
establishes  it.  Judges  have  defined  and  redefined, 
have  identified  what  is  common,  and  nicely  distin- 
guished diiSerences.  The  more  decisions  that  were 
given  the  more  intricate  the  subject  became ;  and 
uncertainty  seemed  to  prevail  in  proportion  to  the 
number  of  the  rulings  of  courts  and  the  verdicts  of 
juries.  The  primitive  idea  has  long  since  been  aban- 
donedi  and  Lring  wandered  from  it  so  fer  .,  to 
render  return  next  to  impossible,  the  only  course 
which  remained  was  to  collect  cases  for  and  against 
stranding,  and  to  gather  into  one  the  conditions 
which  are  at  present  held  to  be  essential  to  its  nature. 

They  are  the  following : — 

First ;  the  course  of  a  ship  must  be  stopped  for  a 
dejinite  portion  Of  time. 

Secondly ;  the  ship  must  be  stopped'  or  her  situation 
altered  by  some  accidental  occurrence ;  the  grounding 
or  stoppage  must  be  unusual. 

Thirdly ;  she  must  be  out  of  her  course ;  or  she 
must  be  in  a  situation  she  ought  not  to  be  in  by  the 
ordinary  circumstances  of  the  voyage,  &c. 

Fourthly;  when  stopped  she  must  not  be  at  all 

ife  gone^ — it  flies  into  ten  thousand  aloms  in  the  hand.  The  «ame 
figure  would  equally  apply  to  the  warranty,  the  infraction  of  which 
had,  monster,  %  retirospeetite  effect. 
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watef'iomey  she  must  be  actually  at  rest  on  the 
bottom,  whatever  it  may  be. 

These  appear  to  be  the  important  features  of  an 
established  strand.  They  do  not  seem  to  convey  the 
same  impression  which  we  receive  d  priori  from  the 
term  stranding.  That  word  originally  meant  to  ex- 
press ''great  damage  received  by  a  ship  in  conse- 
quence of  striking  or  lying  on  a  shore,  rocks,  and  the 
like."  These  definitions  imply  something  weaker  than 
this.  We  hear  little  or  nothing  of  violence.  We  seem 
to  look  to  a  compliance  with  certain  forms,  only. 

First.  The  course  of  the  ship  must  be  stopped  a 
definite  portion  of  time.  But  it  is  not  of  consequence 
that  it  should  be  a  long  time,  so  that  it  be  definite, — 
absolutely  a  stoppage  pro  tempore.  A  quarter  of  an 
hour  is  sufficient,  nay  a  minute  will  suffice,  if  it  can 
be  shown  that  the  progress  of  the  ship  was  stayed  by 
some  obstacle  on  which  she  rested.  Neither  is  it  of 
consequence  on  what  particular  substance  she  rests. 
It  may  be  rocks,  or  stones,  or  sands,  the  shore  of  a 
sea  or  the  bank  of  a  river :  it  may  be  mud,  or  a 
sunken  wreck  (if  it  be  stationary,  fixed  to  the  ground), 
or  a  pile,  or,  as  I  mentioned  before,  the  brick  arch 
of  a  sewer  projecting  into  a  river.  Formerly  it  was 
thought  that  it  was  necessary,  to  prove  a  stranding, 
that  anchors  and  chains  should  have  been  carried  out 
to  heave  the  vessel  off  with.  This  may  be  a  good  cor- 
roborating circumstance,  but  it  is  not  an  essential  one. 

Secondly.  Accident  is  so  essential  to  the  nature  of 
a  stranding  that  it  may  be  said  to  be  its  univocal 
sign.    Where  vessels  rest  on  the  bottom  in  a  usual 
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way»  strain,  make  water,  &c.,  this  is  not  stranding 
within  the  meaning  of  the  policy.  There  are  many 
tidal  harbours  where  at  particular  periods  of  the  tide 
all  the  vessels  ground.  There  are  rivers,  like  the 
Hooghly,  so  studded  with  sand-banks  that  in  ordi* 
nary  navigation  the  vessels  commonly  stop  on  them, 
and  their  remaining  on  them  for  a  while  is  so  common 
an  occurrence  that  it  has  nothing  accidental  in  its 
character.  There  are  other  rivers,  like  the  Danube, 
that  have  sand-bars  across  their  mouths,  where  it  is 
certain  that  all  ships  of  a  given  draught  of  water 
will  ground,  and  that  vessels  of  a  less  draught  may 
ground  at  periodical  or  uncertain  times  when  there  is 
less  water  in  the  river  than  usual.  At  the  Sulina 
mouth  of  the  Danube  the  majority  of  vessels  discharge 
p»t  of  their  o«g»»  mt.  \gl^  t.  n>d.c  th^ 
draught  sufficiently  to  enable  them  to  pass  the  bar. 
Such  groundings  as  the  above-named  are  not  strand- 
ings,  becanse  accident  is  not  an  element  in  them.  But 
let  accident  interpose,  and  a  stranding  may  take  place 
in  the  very  same  spots.  In  going  up  a  river  a  sudden 
flaw  of  wind  or  a  blow  received  from  another  vessel 
may  make  a  ship  lose  her  headway,  and  she  may 
ground  on  the  river's  side  and  be  stranded.  A  ship 
may  be  in  a  river  harbour,  lying  on  the  ground  in 
safety,  but  a  fresh  of  water  coming  down,  or  the 
action  of  a  storm,  causing  the  sand  under  her  bottom 
to  scour  away  and  leaving  her  unsupported  in  part  of 
her  length,  may  strain  and  injure  the  vessel,  and  she 
will  be  held  to  be  stranded. 
In  the  trial  of  Thompson  r.  Whitmore,  a  vessel 
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under  charge  of  a  pilot,  in  hdr  course  up  tke  river 
to  Liverpool,  was,  against  the  advice  of  the  mmt&tf 
fastened  at  the  pier  of  the  dock  basin  by  a  rope  to 
the  shore ;  she  was  left  there,  and  took  the  ground. 
When  the  tide  left  her  she  fell  over.  This  was  held 
to  be  a  stranding.  Here  was  an  accidental  interposi* 
tion,  which  is  essential ;  but,  it  was  remarked,  it  is 
not  essential  to  constitute  a  stranding  that  it  be  the 
consequence  of  a  storm. 

So,  again,  in  Rayner  v.  Goodmond,  a  vessel  aj^ved 
at  a  place  called  Beal  Lock ;  and  while  there,  it  be*^ 
came  necessary  to  draw  off  the  water.  The  master 
placed  her  in  the  most  secure  place  he  could  find, 
alongside  four  other  vessels.  On  the  water  being 
drawn  off,  all  of  them  grounded;  but  this  ship 
grounded  on  some  piles  which  were  not  known  to  be 
thete,  the  part  of  the  navigation  where  she  took  the 
ground  being  the  usual  one  where  vessels  were  plAced 
when  the  water  was  drawn  off»  It  was  held  to  be  a 
stranding. 

Bo  in  another  case,  Bishop  v.  Pentland,  a  vessel  in 
the  ordinary  course  of  her  voyage  was  compelled  to 
put  into  a  tide-harbour,  and  it  became  necessary,  in 
addition  to  her  usual  moorings,  to  fasten  her  by 
tackles  to  the  shore,  to  prevent  her  falling  over.  The 
rope  not  having  sufficient  strength,  broke  when  the 
tide  left  the  vessel,  and  she  fell  over.  This  was  also 
held  to  be  a  stranding. 

Th^  same  was  ruled  by  Lord  Tenterden  whdre  a 
ship  arrived  in  Hull  harbduT  and  prooteded  to  dis* 
chtuge  her  oar]go  at  a  quay.    As  ihil  could  be  doae  at 
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high  water  only  it  could  Hot  be  completed  in  ond  tide^ 
At  the  fitst  low  tide  the  vessel  grounded  on  the  mud* 
On  a  subsequent  ebb,  the  rope,  by  which  her  head  wai 
moored  to  the  opposite  side  of  the  harbour,  dttetched, 
and  the  wind  blowing  frotn  the  east  at  the  time,  she 
did  not  ground  ehtirely  in  the  mud,  but  her  fdt^  patt 
got  on  a  bank  of  stones,  rubbish,  and  sand  near  the 
quay  and  the  vessel  strained. 

The  cases  cited  will  show  the  animus  of  decisions 
for  and  against  stranding,  as  involving  the  under« 
writer  8  liability.  For  in  these  instances  it  was  clear 
that  damage  occurred  to  the  property  insured,  arid 
that  the  damage  was  closely  coiliiected  with  the  cir- 
cumstances detailed  in  each.  In  many  cases  where 
stranding  affects  claims  on  goods,  and  also  sometimes 
on  ships,  it  is  very  doubtfUl  hoW  much  of  the  damage, 
or  Whether  any  of  it  at  all,  wias  occasioned  by  the 
grounding  which  it  is  desired  by  the  assured  to  prove 
to  be  a  stranding.  But  here  it  is  difibrent.  Here 
the)*e  is  no  doubt  that  the  assured's  property  was 
endangered,  and  the  technical  question  is  only  whether 
the  eitcumstances  througlb  which  the  damage  accrued 
came  uAdei^  the  definition  of  strandings.  I  shall 
hereafter  show  that  sUch  questions  are  mulch  more 
important  where  goods  are  concerned  than  whelre  the 
ship  blone  is  afiected;  because  with  regard  to  th6 
fbrmer  we  shall  see  that  many  descriptions  of  mer- 
chandise are  free  from  Farticulai^  Average  unless 
stranded^  but  ships  are  ^rely  so  Warranted ;  and  that 
other  descriptions  of  goods  ai^  declared  free  from 
Averttge  unless  the  dlamage  atntount  to  a  ^ven  ^ro- 
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portion  of  their  value,  as  ten  or  five  per  cent. ;  whilst 
a  ship  is  only  limited  to  exceed  three  per  cent. ;  upon 
which  latter  limitation  or  franchise  a  particular  argu- 
ment will  arise. 

Thirdly.  A  ship  must  he  out  of  her  course,  or  she 
must  he  in  a  situation  she  ought  not  to  he  in  hy  the 
ordinary  course  of  the  voyage.  This  postulate  may 
he  almost  considered  to  he  involved  in  the  two  signs 
of  stranding  already  given.  But  I  prefer  to  retain  it 
separately  hecause  of  a  very  decided,  and,  I  think, 
memorable  and  important  sentence  spoken  by  a  judge 
(Littledale)  upon  this  particular  feature.  He  said, 
^*  I  think  it  is  immaterial  whether  a  vessel  takes  the 
ground  when  she  is  in  the  course  of,  or  at  the  end  of 
the  voyage.  But  when  the  vessel  is  on  the  ground,  or 
stranded,  in  such  a  situation  as  she  ought  not  to  be  in 
while  prosecuting  the  voyage  on  which  she  is  bound, 
that  is  stranding  within  the  meaning  of  the  policy.*' 
And  this  gives  a  clue  to  decide  some  very  difficult 
questions  of  stranding;  cases  in  which  the  circum- 
stances very  closely  resemble  one  another,  but  having 
this  point  for  a  difference.  Thus,  a  vessel  proceeding 
towards  or  from  a  harbour  up  an  estuary  or  *  river  in 
which  are  many  shoals  of  sand,  like  some  of  the  ports 
on  the  Norfolk  coast,  may  ground  once  or  several 
times  in  the  course  of  her  journey,  and  yet,  as  I  have 
before  stated,  not  be  stranded^  because  such  ground- 
ings are  incidental  to  that  particular  navigation :  but 
if  by  reason  of  some  previous  accident  the  vessel  be 
unmanageable ;  or  being  well  under  command  if  she 
lose  her  way  in  a  fog ;  be  set  out  of  her  course  by  a 
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current ;  or  be  driven  out  of  her  proper  and  nsual 
channel  by  a  storm  or  a  squall,  a  grounding  then 
under  such  circumstances  would  be  a  stranding,  even 
though  no  more  damage  was  received  by  the  ship 
than  what  happened  when  she  grounded  in  the  maimer 
previously  described.  And  so  in  the  case  I  allude  to 
of  a  ship  which  by  some  accident  got  across  the  brick 
arch  of  the  common-sewer  running  into  the  river 
Thames  near  the  entrance  of  the  London  Dock,  and 
on  which  she  broke  her  back ;  this  was  a  true  strand- 
ing :  because  all  these  cases  can  be  proved  by  the  test 
of  Judge  littledale,  that  the  vessels  were  in  such  a 
situation  as  they  ought  not  to  be  whilst  prosecuting 
their  respective  voyages. 

In  one  of  the  latest  cases  tried  relating  to  stranding, 
a  vessel  in  distress  put  into  a  harbour  of  refuge  and, 
it  being  low  water  at  the  time,  grounded  on  the  mud. 
This  was  held  to  be  a  stranding,  the  ship's  course 
having  been  departed  from  through  necessity.  Had 
she  entered  at  high  water  and  the  tide  afterwards 
gone  down,  leaving  her  on  the  mud,  that  would  not 
have  been  a  stranding.* 

And  this  indiflferency  as  to  what  part  of  a  voyage 
the  ship  is  on  when  she  meets  with  the  accidents 
was  well  shown  in  a  case  that  came  under  our 
notice,  where  a  ship  waiting  in  a  French  harbour 
to  receive  her  cargo  was  ordered  by  the  authorities 
to  remove  fr^m  where  she  was  moored  and  go  across 
the  harbour  and  lie  on  the  mud  on  the  other  side, — 
a  usual  place  for  ships  to  lie  whilst  waiting.    She 

*  Concoran  v.  Gurney,  Quccn^s  Btnchf  Jan,  1853. 
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went,  WM  plaeed  on  the  mud,  and  a«  she  gradually 
Mtded  down  in  it  a  pile  of  post  that  was  not  visible 
entered  her  bottom,  and  so  transfixed  her  aa  to  re- 
quire her  to  be  lifted  upwards  to  withdraw  her  from 
the  post  which  had  pinned  her  there.  And  if  a  ship 
at  the  end  of  her  voyage  on  entermg  her  harbour  and 
coming  to  her  berth  settles  upon  a  large  stone  which 
enters  her  bottom,  there  is  a  strong  presumption  that 
this  would  be  a  stranding ;  because  the  vessel  is  in  a 
situation  she  ought  not  to  be ;  fm*  it  cannot  be  a  right 
situation  for  a  ship  to  be  sitting  on  a  sharp  stone. 

Fourthly,  and  lastly.  The  vessel,  to  be  stranded, 
must  cease  to  be  water-borne.  She  must  be  hard  and 
fast  aground.  A  ship  may  drive  over  a  ledge  or  reef 
of  nX,  or  a  b»k  of  ^  thampmg  JZong  <» 
she  goes  with  every  sea,  and  do  herself  the  most  serious 
injury ;  she  may  knock  off  her  keel,  rip  off  the  metal 
sheathing,  carry  away  her  rudder,  &c.,  and  spring  a 
violent  leak,  and  not  be  able  to  set  up  any  claun  for 
stranding.  Still  less,  then,  wiU  a  single  shock,  how- 
ever violent,  on  an  isolated  rock  or  on  any  fixed  or 
floating  substance,  such  as  a  wreck,  avail  to  set  up  a 
stranding.  It  ^equently  requires  all  the  acuteness  of 
the  Adjuster  to  distinguish  between  cases  that  may  so 
nearly  approximate.  And  it  requires  an  equal  exacti- 
tude in  the  master,  officers  and  other  persons  present 
when  the  accident  takes  place,  to  observe,  and  note  in 
the  logbook  the  particulars  of  it ;  since  the  result,  in 
principle,  may  turn  on  a  minute  circumstance.  For 
example,  a  vessel  driving  with  her  anchors  down  on  to 
a  lee  8h<»8  arriyes  at  a  point  where  she  sticks  or  feels 
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hor  bottom  with  the  recoil  of  every  tea ;  nay^  so  iiearly 
m^y  she  be  to  a  state  of  resting  ob  it  that  it  oan  oaly 
be  distinguished  by  the  closest  attention  whether  she 
is  upheld  by  the  water  or  not.  And  yet,  in  ess^ce, 
the  qu^tion  depends  upon  the  fact  of  her  being  or 
not  being  so  upborne. 

In  fine,  the  difficulties  respecting  stranding  arise 
principally  from  the  circumstance  of  i\ie  grounds  of 
decision  being  of  so  purely  technical  a  character. 
But|  I  admit,  questions  of  stranding  would  be  oTen 
more  debateable  if  some  rules  were  not  adopted,  how* 
ever  difficult  they  beccmie  in  application. 

Whether  there  is  aws:  reason  for  thb  Strani?- 
i^Q  Exception  to  the  Warranty  in  cAsp  op 
Shjps. 

It  has  been  intimated  that  an  arbitrary  line  was 
drawn  to  prevent  fkivolous  and  l^ifling  claims  on  ship 
policies  by  ipaking  it  necessary  that  the  net  amount 
should  OKceed  3  per  cent,  of  the  declared  value  of  the 
ship  in  the  policy ;  but  that  this  did  not  apply  to  those 
charges  called  General  Average,  which  are  excepted 
from  the  warranty  and  are  claimable  irrespective  of 
amount.  It  would  indeed  be  absurd  and  very  inexpe- 
dient to  refuse  to  pay  charges  because  they  are  small 
in  amount,  for  the  very  object  of  the  charges  is  reme- 
dial and  in  order  to  prevent  loss,  or  to  keep  that  loss 
as  small  as  possible.  The  object  of  excluding  damages 
to  ship  under  3  pw  cent,  was  to  shut  out  trifling  and 
vexatious  claims,  for  hardly  aver  a  ship  arrives  off  a 
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voyage  without  the  neoessity  for  some  little  expense ; 
and  without  this  limit  in  the  warranty  the  owner  might 
always  run  to  the  underwriter  for  payment  of  every 
paltry  repair.  The  rule,  however,  wholesome  as  it  is 
generally,  is  relaxed  in  case  of  the  stranding  of  the 
ship ;  and  we  are  going  to  inquire  whether  there  is 
any  valid  ground  for  this  exception,  and  whether  there 
is  any  advantage  in  retaining  it.  Now  stranding  itself 
was  privileged  inasmuch  as  it  was  a  clear  and  notorious 
cause  of  damage ; — ^that  is,  stranding  in  its  original 
and  primitive  meaning.  But  refinements  were  made 
and  so  many  slight  cases  claimed  to  be  admitted  as 
strandings,  that  at  last  the  amount  of  damage  done 
became  not  to  be  an  essential  feature  in  the  question ; 
and  sometimes  aU  the  benefits  of  a  stranding  are 
given  in  cases  where  there  is  a  moral  certainty  that 
little  or  no  damage  was  received  by  that  specific  acci- 
dent :  so  much  so,  that  often  claims  are  made  for  re- 
pairs of  damages  by  stranding  which  do  not  amount  to 
3  per  cent,  of  the  value.  But  if  by  resting  or  striking 
on  the  ground  or  rocks  a  vessel  receive  no  more 
damage  than  can  be  repaired  for  a  sum  under  3  per 
cent,  of  her  value,  it  is  clear  that  the  damage  is  not 
of  that  violent  character  which  the  idea  of  stranding 
suggests  to  the  mind.  In  fact,  the  cause  of  damage  is 
no  greater  then  than  in  other  of  the  frequent  accidents 
which  a  vessel  meets  with  in  her  navigation  from 
boisterous  weather,  during  which  she  splits  her  sails, 
carries  away  her  bulwarks,  &c. ;  but  which  damages 
can  all  be  repaired  at  something  under  3  per  cent,  of 
her  value,  and  are  consequently  not  recoverable  on  the 


COLLISION.  145 

policy.  Nay,  the  ordinary  wear  and  tear  of  a  ship 
during  a  voyage  to  her  painted  work,  her  running 
rigging  and  small  stores,  would  require  a  sum  to  rein- 
state her  in  the  same  condition  as  when  she  set  out, 
little  short  of  2  out  of  the  3  per  cent,  required. 
There  is,  then,  no  reason  why  that  small  amount  of 
damage  (less  than  3  per  cent.)  should  he  admitted 
hecause  a  vessel  has  heen  technically  stranded,  since 
it  is  clear  that  such  a  stranding  has  caused  her  no 
more  injury  than  she  might  have  met  with  from  the 
ordinary  events  of  a  voyage,  the  occasional  had  weather 
she  usually  encounters,  and  the  wear  and  tear  which 
necessarily  attend  her  navigation.  On  the  other 
hand  it  is  very  plain  that  if  a  vessel  meet  with  serious 
injuries,  I  mean  such  as  exceed  3  per  cent,  of  her 
value,  the  exception  to  the  warranty  is  needless,  he- 
cause  a  claim  for  repairs  stands  good  without  its 
assistance.  In  the  case  of  goods  there  is  a  difference 
and  this  argument  does  not  apply;  for  there  is  no 
presumption  in  the  ordinary  course  of  things  that 
they  will  he  landed  in  any  hut  a  sound  condition. 

Of  Collision. 

Though  not  recited  hy  name  in  the  body  of  the 
policy,  damage  by  collision  is  a  frequent  source  of 
claim  on  underwriters.  It  is  one  of  the  many 
casualties  included  in  **  all  other  perils,  losses,  and 
misfortunes  '^  that  may  come  to  the  hurt  of  the  ship. 
Collisions  appear  to  be  more  frequent  now  than  they 
were  formerly;  and  a  very  large  proportion  of  col- 
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lisions  are  cases  in  which  one  of  the  colliding  vessels 
is  a  steamer.  As  would  be  expected,  these  accidents 
are  nearly  always  near  coasts  or  in  channels  where 
there  is  mach  traffic.  There  are  sometimes  occur- 
rences of  1^  kind  between  two  ships  hr  away  from 
land,  on  the  high  seas ;  but  the  chances  of  two  vessels 
meeting  on  the  same  line  wher0  there  is  the  space  of 
a  whole  ocean  for  each  to  move  in  are  so  few,  that 
when  a  calamity  of  this  nature  takes  place  under  such 
circumstances  the  strangeness  of  the  coincidence 
seems  to  add  a  supernumerary  horror  to  the  event. 

It  appears  by  the  Admiralty  Register  of  Wrecks, 
that  in  the  year  1854,  53  vessels  were  totally  lost  in 
collision,  and  41  vessels  were  seriously  damaged  from 
the  same  cause  on  the  coasts  and  in  the  seas  of  the 
United  Kingdom.  Two  hundred  and  ten  lives  were 
lost  in  two  vessels  alone  which  foundered  at  sea  in 
collision.  We  must  add  to  the  94  cases  above,  col- 
lected in  the  Registrar's  return  for  that  year,  a  very 
large  number  more  for  vessels  which  received  damage 
by  collision,  but  not  of  such  serious  character  as  to 
entitle  them  to  a  place  in  a  list  which  professes  to  be 
a  Register  of  Wrecks.  But  I  think  we  may  safely 
say  that  the  number  of  damaged  ships  would  give  a 
proportion  of  more  than  one  ship  injured  by  collision 
in  every  two  days  of  the  year  upon  or  near  the  coasts 
of  Great  Britain. 

In  the  year  1856  there  is  a  singular  coincidence  in 
the  number  of  vessels  totally  lost  in  collision,  the 
cases  being  55,  but  there  is  a  great  increase  in  the 
whole  number  of  collisions  during  that  year,  for  they 
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amouiited  to  178  vos^els  seriously  ^.od  H  vomh^U 
slightly  damaged  by  being  in  contact  with  othar  ships* 
Happily,  the  amount  of  loss  of  life  was  materiaUy 
lass  than  in  previous  years.  The  remark  is  made  in 
the  Register,  that  these  frequent  collisions  unques* 
tionably  arise  in  a  great  measure  from  the  hampering 
of  the  Teasels*  upper  decks  with  cabins  and  other  oon* 
stgructions  which  shut  out  from  the  view  of  the  helms- 
man the  object  ahead  oi  his  ship.* 

From  the  combination  of  two  ships  A  and  B  in  col- 
lision, four  things  may  happen,  vix.— ^ 

The  contact  may  be  purely  accidental ;  neithw  A 
»or  B  may  be  in  feult. 

A  may  be  in  fetult,  and  B  innocent. 

B  may  be  in  &ult,  and  A  innocent. 

Both  may  be  in  fault. 

In  the  first  and  fdurth  cases  each  ship  will  bear  its 
own  expenses ;  or,  in  the  last  case,  each  ship  may  be 
adjudged  to  bear  a  moiety  of  the  joint  expenses. 

In  the  second  and  third  cases  the  ship  in  fault  will 
pay  the  expenses  of  both  vessels. 

Now  let  us  see  how  underwriters  are  afieeted  by 
these  different  states  of  things. 

I  have  said  that  damage  through  collision  is  claim- 
able on  the  policy  as  one  of  the  ^*  other  perils,''  &c. 
insured  against.  Supposing  it  to  be  a  case  of  pure 
accident,  no  blame  being  attributable  to  the  other 
vessel,  the  loss  will  be  settled  as  a  Particular  Average, 

*  In  1857  the  number  lost  by  collision  wu  58,  i^  the  i^umber 
of  vessels  seriously  damaged  from  the  same  cause,  224.  In  1858 
50  vessels  were  totaUy  lost  in  this  manner. 

L  2 
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similarly  to  any  other  damage  received.  And  in  any 
ease,  the  first  remedy  of  the  owner  is  against  his 
underwriters  if  he  chooses  to  take  it,  and  he  may 
afterwards  at  the  request  and  on  the  hehalf  of  the 
insurers  take  proceedings  against  the  vessel  hy  which 
his  own  was  injured.  What  he  recovers  is  for  the 
benefit  of  his  underwriters.  But  if  they  have  paid 
his  claim  deducting  the  usual  third  from  repairs,  and 
he  afterwards  recovers  from  the  other  ship  his  repairs 
in  fidl,  it  is  not  usual  to  return  more  to  the  insurers 
than  suffices  to  wipe  off  the  sum  they  settled  and  any 
law-expenses  afterwards  incurred,  and  he  will  be 
allowed  to  retain  the  rest  on  his  own  account.  As  in 
nearly  all  these  cases  a  settlement  by  the  other  vessel 
is  preferable  to  a  settlement  by  underwriters,  for 
among  other  advantages  the  thirds  are  saved,  an 
owner  very  often  elects  to  take  his  remedy  in  the  first 
instance  against  the  colliding  ship.  But  though  he 
intend  to  claim  from  his  underwriters,  he  may  take  all 
steps  ai?ainst  the  ship  doing  damase  which  are  neces- 
JT.0  recover  fl.o.L  wLat^<,ri^s  hi,  right  on 
his  policy.  And  if  he  appear  as  plaintiff  in  an  action 
against  the  other  ship,  having  his  underwriters' 
approval  or  authority,  his  right  of  recovery  from  the 
latter  is  not  defeated.  This  is  provided  for  by  the 
policy  itself,  which  declares,  ^*  and  in  case  of  any 
Loss  or  Misfortune,  it  shall  be  lawful  to  the  Assured, 
their  Factors,  Servants  and  Assigns,  to  sue,  labour, 
and  travail  for,  in  and  about  the  Defence,  Safeguard, 
and  Recovery  of  the  said  Goods  and  Merchandises 
and  Ship,  &c.,  or  any  Part  thereof,  without  prejudice 
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to  this  Insurance;   to  the  charges  whereof  we  the 

Assurers  will  contrihute/*  &c.       However,    before 

taking  legal  proceedings  in  a  collision  case,  it  is 

advisable  to  first  obtain  the  sanction  of  the  under* 

writers. 

Mutual  ObligaHons. 

And  I  may  here  remark  generally,  that  some  moral 
obligations  subsist  between  parties  standing  to  one 
another  in  such  a  relation  as  assurers  and  assured  do; 
obligations  which  bind  each  to  do  what  is  in  his 
power  to  protect  the  interest  of  the  other  as  against 
third  persons.  It  is  sometimes  selfishly  said  by  the 
insured,  "  I  shall  recover  on  my  policy ;  it  is  not  my 
business  to  look  after  the  underwriters'  interests ;  they 
can  do  that  themselves/'  But  there  are  many  things 
which  a  master  or  owner  from  his  position  can  know 
and  do,  which  the  underwriter  is  ignorant  or  incapable 
of;  and  therefore  it  is  the  incumbent  dutv  of  the 
former  to  ascertain  and  to  act  so  that  the  insurers 
may  not  be  put  to  an  unnecessary  loss.  And,  on  the 
other  hand,  the  insurer  is  not  to  take  advantage  of 
the  steps  which  a  master  or  owner  makes  for  his 
benefit,  and  endeavour  to  escape  from  liability  on  the 
policy.  There  is  often,  unfortunately,  a  feeling  of 
antagonism  between  the  assured  and  the  insurer  as  if 
their  interests  were  diametrically  opposed,  instead  of 
their  being  in  many  respects  coincident* 

The  remedy  in  collision  cases  is  against  the  thing 
itself.  The  ship  doing  the  damage  may  be  arrested, 
and  proceedings  can  be  taken  against  her  in  the 
Admiralty  Court.     Should  she  be  condemned  to  pay 
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the  damages,  she  will  be  sold,  and  her  proceeds 
applied  to  satisfy  the  claimants.  Should  the  cargo  of 
the  injured  yessel  be  damaged  also,  and  join  in  the 
suit,  it  will  take  its  share  of  the  proceeds.  But  sup* 
posing  the  proprietor  or  proprietors  of  cargo  hold 
back  until  the  suit  brought  by  the  ship  is  decided, 
they  will  not  be  allowed  to  participate  in  the  pro- 
ceeds, but  only  take  what  surplus  may  remain  after 
the  satisfaction  of  the  ship's  claim. 

It  is  nearly  always  a  difficult  matter  to  decide  who 
is  in  the  right  in  a  collision  case.  The  evidence  on 
both  sides  is  ex  parte  and  contradictory.  The  safest 
plan  at  sea  to  avoid  coUisioH  and  to  facilitate  recove- 
ries when  necessary,  is  to  adhere  as  closely  as  possible 
to  the  Admiralty  directions  as  to  course,  showing 
lights,  &c.  And  here  again  the  insurers  have  a  right 
to  expect  that  the  captain  will  act  prudently  and  pro- 
perly, arid  will  not  place  the  property  und^t  his  charge 
in  jeopardy  by  foolhardy  or  irregular  acts.* 

Where  the  Ship  insured  is  in  fault     The  running- 

down  Clause. 

If  the  ship  insured  be  in  fault  in  a  collision  case, 
her  own  damages  are  recoverable  on  the  policy,  but 
not  those  of  the  other  vessel.  To  gain  protection 
against  the  risk  of  having  to  make  good  the  injury 

*  Nevertheless  something  is  lefl  to  the  judgment  of  the  master. 
<*  Even  a  blind  adherence  to  these  rules  will  not  absolve  a  vessel 
from  blame,  if,  bj  persisting  in  her  course,  a  collision  is  occasioned 
which  she  might  have  avoided."  The  Commerce^  3  W.  Rob.,  287  ; 
The  James  Watt,  2  W.  Rob.,  270.  Digbif  Seymmr'a  Supplemen- 
tary Notes  to  Merchani  Shipping  Acts. 
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done  to  the  other  vessel  a  clause  is  very  commonly 
inserted  in  the  policy,  by  which  underwriters  agree 
that  in  case  the  ship  insured  shall  run  down  and 
damage  any  other  vessel  and  her  cargo,  and  be  found 
liable  for  such  damage  by  any  court  of  law  or  equity, 
or  by  any  competent  tribunal,  they,  the  underwriters, 
will  pay  a  certain  portion  of  those  expenses,  (very 
frequently  three-fourths,)  in  such  proportion  as  the 
sum  insured  bears  to  the  whole  value  of  the  ship  and 
her  gross  freight.  This  is  known  as  the  Sunning- 
down  Clause. 

How  Claims  are  made  against  other  Vessels. 

In  making  a  claim  against  the  vessel  doing  damage 
those  regulations  we  have  previously  spoken  of,  of 
deducting  one-third  of  the  repairs  to  equalise  new 
with  old,  are  not  observed.     On  the  contrary,  a  claim  /! 
of  the  fullest  kind,  including  every  expense  and  loss, ;  ^^^' 
is  made,  embracing  crew's  wages,  loss  of  interest, ' 
detention,  &c.,  and  the  cargo  can  put  in  a  claim  of  a 
similar  character. 

Several  Interests. 

Should  there  be  several  interests  that  have  received 
damage,  and  they  do  not  unite  in  a  joint  action  against 
the  ship  domg  damage,  after  the  first  interest  has 
been  satisfied  by  payment  and  the  vessel  has  been 
liberated,  it  is  competent  for  another  to  proceed  against 
the  same  ship  and  recover.  And  there  does  not  appear 
to  be  any  limitation  to  the  number  of  consecutive  pay- 
ments  that  may  thus  be  enforced  in  respect  of  the  same 
ship  and  freight  by  which  the  damages  Were  done* 
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OF  PARTICULAR  AVERAGE  ON  GOODS. 

Claims  for  loss  on  merchandise  insured  by  perils  of 
the  sea,  &c.,  are  technically  distinguished  as  follows : — 

ft 

1  •  Total  loss  of  the  whole  interest. 

2.  Total  loss  of  part  of  the  interest.  (Sometimes 
called  a  Partial  Loss,  and  sometimes,  Particular 
Average.) 

3.  Partial  loss ;  by  a  sale  at  some  intermediate 
place.  (Called  also  a  Salvage  Loss;  or  a 
Total  Loss  with  Salvage.) 

4.  Particular  Average. 

Concerning  the  first  of  these  divisions  it  will  be 
Convenient  to  withhold  any  remarks  on  the  subject  until 
we  come  to  consider  the  whole  matter  of  Total  Loss 
in  one  view. 

The  second, — Total  loss  of  part  may  consist  of  the 
absolute  loss  of  one  or  more  packages  of  goods ;  as 
by  an  accident  at  the  loading  or  unloading  of  cargo, 
upsetting  of  a  boat,  and  the  like.  Or,  it  may  consist 
of  the  complete  washing  out  of  some  packages  by  the 
sea-water  that  has  entered  the  ship ;  or  the  rotting 
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and  entire  worthlessness  of  a  portion  of  the  cargo 
from  the  same  cause.  These  are  rather  of  the  nature 
of  Particular  Ayerage,  and  are  often  classed  with  it 
in  adjustments. 

The  third, — ^Partial  Loss,  Loss  with  Salvage,  or 
Salvage  Loss,  consists  in  the  sale  of  goods  damaged 
by  sea  perils  at  some  intermediate  place  where  the 
ship  has  put  in  and  the  goods  in  question  are  sold 
at  the  recommendation  of  surveyors. 

The  fourth, — Particular  Average,  properly  so  called, 
consists  of  the  depreciation  of  goods  owing  to  sea 
perils,  and  ascertained  at  their  place  of  destination. 
The  depreciation  arises  from  the  deterioration  of  the 
quality  of  the  goods,  or  from  a  reduction  in  quantity, 
or  from  both  combined.  Particular  Average  adjust- 
ments  embrace  two  subjects,  viz.. 

The  deterioration  of  the  goods  by  sea- water;  and 
:    Extra  charges,  in  consequence  of  the  goods  being 
sea-damaged. 

Before  entering  upon  a  more  detailed  examination 
of  the  various  claims  on  goods  it  will  be  necessary  to 
refer  again  to  the  policy  and  observe  those  clauses  and 
expressions  which  apply  especially  to  merchandise. 

Svhject-Matter  and  Scope  of  the  Insurance* 

The  policy  states  the  general  intention  of  the 
insurance  to  be  ^^upon  any  Kind  of  Goods  and 
Merchandise;"  and  its  period  of  endurance  to  be  as 
follows ; — ^'  beginning  the  Adventure  upon  the  said 
Goods  and  Merchandises,  from  the  Loading  thereof 
aboard  the  said  Ship,    *    *    *    and  so  shall  con- 
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tinM  and  endure  •  •  •  •  until  the  said  Ship 
*  *  *  and  Goods  and  MerchandiMSi  whatsoerer, 
shall  be  arrived  at,** — (here  the  destination  of  the 
interest  is  inserted;)  ^'and  upon  the  Goods  and 
MerohandiseS)  until  the  same  be  there  discharged 
and  safely  landed."  * 

The  Risks  insured  against. 

The  statement  of  perils,  &c.,  covered  by  the  policy 
is  the  same  on  goods  as  on  the  ship;  there  being 
nothing  special  to  or  exclusive  of  merchandises  in 
all  that  portion  of  the  policy  which  is  printed  in  large 
roman  type. 

The  Warranty  or  Memarandunu 

But  the  Warranty  contains  special  matter  relating 
to  goods,  of  very  great  importance ;  for  it  excludes 
some  species  of  merchandise  from  restitution  in  case 
of  damage,  and  it  fixes  the  limit  of  deterioration 
which  muist  be  reached  in  other  species  in  order  to 
constitute  a  claim  on  the  underwriter,  viz. :  *'  Corn, 

*  In  Harrison  v.  Ellis  {(XueerCa  Benck^  Aprilf  1857),  an  attempt 
was  made  to  throw  on  a  time  policy  on  goods  tb^  risk  of  cargo  in  a 
warehouse  on  shore.  The  insurance  was  one  upon  a  fluotoating 
interest,  viz.,  on  goods  in  the  bartering  trade  of  Africa,  intended 
to  protect  a  certain  amount  of  value  whether  the  interest  happened 
to  be  outward  goods,  produce  home,  or  intermediate  goods  whilst 
bartering.  There  was  oil  in  a  factory  on  shore,  from  which  factory 
the  homeward  cai^o  would  have  been  shipped ;  but  it  never  left 
the  warehouse,  which  was  burnt  before  any  of  the  oil  was  sent 
on  board.  Lord  Chief  Justice  Campbell  and  the  other  judges  in 
delivering  their  judgment  are  conclusive  that  goods  in  a  wazdiouse 
on  shore,  whatever  their  destination  may  be,  are  not,  in  ordinary 
circumstances  and  without  a  very  special  clause  to  the  effect,  interest 
attaching  to  a  marine  risk. 
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Fish)  Salt,  Fruit,  Flour  and  Seed,  are  warruited 
free  from  Average,  unless  general  or  the  Ship  be 
stranded ;  Sugar,  Tobacco,  Hemp,  Flax,  Hides,  and 
Skins,  are  warranted  free  from  Average  under  Five 
Founds  per  Cent. ;  and  all  other  Groods  are  warranted 
free  from  Average  under  Three  Pounds  per  Cent* ; 
unless  general  or  the  Ship  is  stranded/^ 

Thus,  then,  the  policy  gives  security  to  the  goods 
from  the  moment  they  are  loaded  on  board  the  ship. 
And  there  is  generally  a  further  clause  added  in 
writing  to  this  effect,  ^'  Including  risk  of  Craft  and 
Boats  to  and  from  the  Ship."  So  that  protection 
under  the  policy  commences  from  the  minute  the 
goods  leave  tefra  Jitrfia  to  be  taken  to  the  ship^ 
when  it  is  necessary  to  cross  water  to  do  so,  and 
that  protection  ceases  simultaneously  with  their  safe 
Arrival  on  shore  at  their  destination.  The  written 
clause  of  craft  risk  Jrom  the  ship  appears,  indeed, 
superfluous  here,  since  the  wording  of  the  policy  itself 
continues  the  underwriters'  liability  until  the  goods 
are  safely  landed. 

The  warranty  now,  as  in  the  case  of  the  ship,  inter* 
poses  to  protect  the  underwriter  from  insignificant, 
frivolous  and  vexatious  claims.  Qut  as  affecting 
merchandise  it  has  other  important  objects.  There 
are  certain  kinds  of  goods  which  are  more  susceptible 
of  injury  than  others;  and  there  are  some  which 
contain,  as  it  were,  the  causes  of  deterioration  or 
destruction  within  themselves,  so  that  the  very 
smallest  access  of  sea- water  to  them  is  able  to  set 
on  fbot  an  action  which  may  afterwards  go  titi,  And 
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damage  or  waste  them  to  a  great  extent.  Nay, 
ordinary  causes,  such  as  humidity  of  atmosphere, 
the  heat  of  the  ship's  hold,  or  the  dampness  that 
commonly  is  found  in  a  ship,  will  produce  deteriora- 
tion, decomposition  or  germination  without  waiting 
for  more  definite  accidents.  And  then  the  difficulty 
of  attributing  damages  of  this  kind  to  their  authentic 
source,  and  the  still  greater  difficulty  of  distinguish- 
ing between  damage  where  two  causes  have  been  at 
work  has  made  it  expedient,  both  in  order  to  avoid 
disputes  and  to  obtain  a  moderate  scale  of  premiums, 
that  either  such  goods  should  be  excluded  altogether 
from  Average  claims  or  that  a  higher  limitation 
should  be  put  upon  them.  But  again,  as  with  ships, 
a  stranding  destroys  the  warranty  and  lets  in  a  claim 
against  underwriters  be  it  large  or  small.  It  is 
useless  to  discuss  farther  either  the  reason  or  the 
usefulness  of  this  regulation,  but  it  is  invariable. 

As  one  advantage  of  this  limited  liability  with  re- 
gard to  claims  for  Particular  Average  is  to  prevent 
the  necessity  of  excessive  premiums,  it  stands  as  a 
general  condition:  but  in  cases  where  it  is  desired 
to  obtain  a  larger  indemnity  a  special  agreement  can 
be  entered  into  with  the  underwriters,  making  iresh 
terms  as  to  the  payment  of  Average  in  consideration 
of  giving  them  an  extra  premium  for  that  additional 
risk.  This  agreement  being  made  in  writing  will 
override  the  usual  printed  warranty. 

In  some  foreign  policies  the  warranty  has  a  rather 
different  signification.  It  not  only  requires  that  the 
damage  should  amount  to  a  certain  proportion  of 
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the  value  of  the  goods  insured,  but  it  gives  to  the 
assured,  in  case  .of  Average,  only  that  portion  of 
the  loss  which  exceeds  the  agreed  limit,  which  is 
there  called  \}m  franchise  or  affranchisement.  We 
shall  see  hereafter  that  this  arrangement  is  adhered 
to  in  English  policies  in  the  case  of  one  particular 
kind  of  goods. 

Distinction  between  Partial  Loss  and  Particular 

Average. 

A  Partial  Loss  and  a  Particular  Average  are  dis- 
tinguiflhed  in  this  respect,-that  the  former  is  a  loss 
arising  on  damaged  goods  which  are  sold  at  some 
place  short  of  their  destination;  and  the  latter  is 
the  loss  arising  when  damaged  goods  are  sold  at  the 
proper  termination  of  the  voyage.  In  both  cases 
the  original  cause  of  damage  must  be  a  peril  of  the 
sea,  which  includes  fire  and  some  other  things. 

There  is  this  further  difierence  between  the  two ; — 
that  in  a  Partial  Loss,  the  claim,  when  the  goods  are 
in  packages,  is  paid  although  it  do  not  amount  to 
the  3  or  5  per  cent.,  or  other  limit  as  warranted; 
whilst  it  is  essential  that  a  Particular  Average  should 
reach  the  limit  in  the  warranty.  The  two  species 
of  loss  are  considered  strictly  as  difierent  in  nature, 
and  they  are  not  allowed  to  influence  one  another. 
Thus,  suppose  a  Partial  Loss  on  goods  be  settled  on 
a  policy  to  the  extent  of  1|-  per  cent,  of  their  value ; 
and  that  afterwards  a  Particular  Average  be  made 
up  which  would  amount  to  1^  per  cent,  indepen- 
dently,— ^it  is  not  allowable  to  add  the  Partial  Loss 
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to  the  Particular  Average  in  ordor  to  make  the  latter 
a  claim  on  the  policy.  The  Average  must  reach  the 
neoesaary  limit  independently  of  the  Partial  Lobs. 

Op  a   Total   Loss   op  Pabt   op  the  Goods 

INSUBBD: — SOMETIMES  CALLED  A  FaBTIAL  LOSS^ 
AND  IN  OTHER  CASES,  PARTICULAR  AVERAGE. 

The  Average  Clowe. 

The  policy  contemplates  in  Its  provisions  each  single 
interest  insured.  When  it  speaks  of  3  pw  cent*  or 
6  per  emit,  it  means  that  propwtion  of  the  whole 
intwest  in  any  one  description  of  goods.  When  more 
than  one  description  of  merchandise  is  included  in 
the  same  interest,  as  when  silk  and  tea  are  shipped 
hy  (me  person  in  China  to  one  person  in  England,  or 
cotton  and  wheat  are  shipped  at  Alexandria  in  the 
same  way,  the  policy  does  not  confound  the  descrip- 
tions of  goods ;  each  is  to  stand  separately  on  its  own 
basis  as  regards  its  warranty.  But  it  oftoi  happens 
that  separate  interests  are  insured  op  the  same  policy. 
Although  they  are  thus  accidentally  united  by  being 
on  the  same  document,  they  are  to  all  intents  and 
purposes  distinct  insurances ;  as  much  so  as  if  each 
had  its  separate  policy.  The  claim,  then,  must  be 
tested  by  observing  whether  it  amounts  to  the  neces- 
sary percentage  on  the  entire  interest,  if  of  one  kind 
of  goods  only ;  or  on  the  whole  value  of  each 
description  of  goods,  when  there  are  more  than  one 
contained  in  the  interest.  This  distinction  of  spedes 
has  been  dwelt  upon  in  the  two  late  cases,  more 
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fiilly  mentioned  hereafter,  of  Entwistle  v.  EUIb,^  and 
Wilkinson  v.  Hyde.f  It  is  to  be  recollected  that 
the  use  of  the  word  **  species'*  in  law  is  not  technical: 
thu8,  in  a  policy  on  "fruit,"  if  there  were  oranges 
and  lemons,  the  loss  of  all  the  lemons  would  not  be 
exigible  on  the  underwriters  if  the  oranges  remained. 
The  botanical  distinction  oi  species  is  not  recognised. 
But  when  goods  are  shipped  in  separate  packages, 
a  concession  is  usually  made  by  the  underwriters  that 
they  will  not  only  pay  a  claim  if  it  amount  to  the 
warranted  limit  on  the  whole  interest,  but  also  if  it 
rise  to  the  limit  on  certain  sp^ified  divisions  of  the 
interest.  This  permission  is  legally  pronounced  to  be 
cumulative,  and  not  restrictwe  /  that  is,  it  confers  an 
additional  advantage  to  the  person  insured,  and  is 
not  to  act  against  him  by  taking  away  any  part  of  his 
original  right.  This  is  called  the  Average  Clause. 
It  is  fixed  variously.  In  some  pufticular  trades  it 
amounts  almost  to  a  custom ;  as  with  West  India 
sugar,  where  the  clause  is  almost  invariably,  **  to  pay 
Average  on  each  10  hogsheads,  of  following  landing 
numbers.''  In  other  cases  it  depends  upon  the  desire 
of  the  assured  or  the  views  of  the  underwriter.  But 
if  it  is  wished  to  avoid  disputes  when  a  claim  arises, 
some  agreed  Average  clause  should  always  be  inswted 
in  the  policy.  The  general  intention  is  to  give  the 
assured  considerable  protection,  but  not  to  reduce 
thesubdiviiionsofanintwreBtvefyW.  Thuawesee 
such  Average  clauses  as  the  following ; — ^^  On  each 
Bale  af  Silk.''    ^^  On  eaeh  Oase  or  Seron  of  Indigo 

•  Common  Heas,  Nov.,  1857.        f  C<nmuon  Fleas,  Feb.,  1858. 
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or  Cochineal.'*  ^^  On  each  five,  or  each  ten  Bales 
of  Wool.''  ''On  each  twenty  Bales  of  Cotton." 
''  On  each  ten  Chests  or  twenty  Half  Chests  of  Tea." 
<<  On  each  fifty,  or  one  hundred  Bags  of  Sugar  or 
of  Bice."  ''  On  each  Case  or  Bale  of  Manufactures." 
''  Each  Cask  of  Hardware."  Sometimes  it  is  specified 
that  these  subdiyisions,  or  series  as  they  are  called, 
are  to  be  connected  by  their  coinciding  with  following 
invoice  numbers;  sometimes  with  following  landing 
numbers;  sometimes  the  option  of  either  is  given. 
But  in  the  quantity  contained  in  a  series,  in  the  order 
in  which  it  is  to  be  taken  and  other  matters,  there 
is  a  wide  range  for  various  stipulations  between  the 
assured  and  the  assurers. 

The  introduction  of  the  Average  Clause  is,  of 
course,  of  great  advantage  to  the  assured ;  for  by  its 
action  a  comparatively  small  loss  become^  claimable 
against  the  underwriters.  Thus,  the  Joss  of  a  single 
package  is  5  per  cent,  upon  20  packages,  and  the  loss 
of  a  package  and  a  hdlf  is  3  per  cent,  upon  50 
packages. 

These  preliminary  remarks  embrace  generally 
claims  for  damage  to  all  descriptions  of  goods.  We 
will  now  see  their  bearing  upon  that  part  of  the 
subject  immediately  before  us. 

If,  owing  to  perils  of  the  sea,  a  Ship  laden  with  a 
cargo  in  bulk,  such  as  wheat  or  salt,  both  which  are 
warranted  '^free  from  Particular  Average,"  by  the 
printed  memorandum,  puts  into  a  port  of  distress  and 
there  sells  a  portion  of  her  cargo  in  consequence  of 
damage,  the  loss  by  that  sale  would  not  be  allowed 
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on  the  policy.  Our  practice  has  changed  in  this 
respect  within  our  own  recollection ;  for  previous  to 
ahout  twenty  years  ago  it  was  customary  to  pay  as  a 
partial  loss  any  loss  which  might  happen  to  the 
wheat,  &c.^  at  an  intermediate  port ;  hut  since  then 
it  has  been  decided  that  the  warranty  of  ^^  free  irom 
Average "  still  interferes,  and  that  there  can  be  no 
claim  for  loss  on  a  cargo  in  bulk  unless  the  whole  of 
the  cargo  was  sold  damaged. 

If,  however,  goods  insured  ^*  against  total  loss 
only,**  are  of  different  kinds,  and  a  portion  of  the 
interest  insured  be  saved,  there  may  still  be  esta- 
blished a  claim  for  total  loss  :-r-of  course,  minus  the 
value  of  what  is  saved.  (Wilkinson  v.  Hyde,  Common 
Pleas,  Feb.,  1858.) 

But  the  case  is  different  with  those  goods  which 
are  not  warranted  free  from  Average.  The  very 
circumstance  of  their  being  contained  in  separate 
packages  seems  to  form  the  distinction  between  them 
and  goods  in  bulk.  And  while  a  claim  cannot  be 
maintained  for  a  quantity  of  wheat  pumped  up  on 
the  voyage,  and  so  absolutely  lost,  yet  a  package 
that  by  an  accident  of  the  seas  slips  out  of  the 
slings  when  it  is  being  loaded  on  board  or  landed 
from  the  ship  is  claimable.  Until  the  year  1856,  it 
had  been  considered  to  be  decided  that  the  entire 
loss  of  any  one  package,  however  small,  was  a  total 
loss  of  that  package,  and,  as  such,  recoverable  from 
the  underwriters ;  so  that  the  total  washing  out  of 
one  or  two  bags  of  sugar  or  saltpetre,  for  example, 
was  a  total  loss  of  part,  and  as  such  payable  by  the 

M 
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underwriters.  But  though  the  authority  was  high^ 
this  doctrine  had  always  hy  many  been  doubted ;  at 
any  rate,  it  had  vwy  rarely  been  acted  upon.  It 
was  considered  that  the  entire  washing  away  of  the 
contents  of  a  package  was  not  different  in  essence  to 
the  washing  away  of  half  or  of  any  other  proportion 
of  the  package :  it  was  merely  a  difference  in  degree, 
and  did  not  change  the  nature  of  the  loss : — ^that  dor- 
crease  in  quantity  in  perishable  commodities  is  a  thing 
anticipated,  like  the  depreciation  in  value ;  and  that 
though  it  may  be  legally  termed  a  /m«,  or  a  total  lass 
of  partf  it  is  really  and  strictly  a  Particular  Average, 
and  must  be  subjected  to  the  test  of  coming  up  to  the 
required  proportion  or  the  percentage  of  the  warranty. 
The  question  was  not  likely  to  arise  in  packages  of 
manufactured  goods,  which  are  usually  declared  sub- 
ject to  Average  on  each  package,  by  the  warranty ; 
nor  upon  some  descriptions  of  goods  which  are 
shipped  in  large  packages,  such  as  West  India  sugar 
in  hogsheads,  when  the  entire  loss  of  a  single  package 
forms  always  a  loss  exceeding  5  per  cent,  on  the 
number  allowed  by  the  Average  clause.  In  the  latter 
case,  whether  a  hogshead  were  entirely  washed  out 
by  sea-water  whilst  in  the  ship's  hold,  or  were  lost  in 
shipment  or  discharging  by  a  boat  being  swamped, 
or  by  slipping  out  of  slings  or  canhooks  whilst  being 
raised  or  lowered,  it  is  claimable  under  the  same 
conditions  as  Particular  Average,  and  it  would  not 
be  more  privileged  than  that.  It  would  be  claimed 
in  virtue  of  the  loss  reaching  5  per  cent,  on  the  value 
of  a  series  of  10  hogsheads,  and  not  on  other  ground. 
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But  the  law  has  been  settled  lately  on  this  impor'^ 
tant  subject  by  the  very  lucid  judgment  delivered  in 
the  Court  of  Common  Pleas  by  the  late  Chief  Justice 
Jervis.  It  was  one  of  the  last  of  that  quick^sighted 
judge's  public  acts,  and  it  is  full,  elaborate,  and  con* 
vincing.  I  have  thought  it  desirable  to  give  the 
judgment  of  Salli  v.  Janson  in  extemo  in  an  Appen- 
dix, No.  1 .  It  will  be  seen  there  that  the  late  learned 
judge  of  the  Common  Pleas  shows  the  distinction 
between  separate  packages  separately  valtied  and  in^^ 
suredy  and  packages  in  which  bulk  cargoes  are  some- 
times  packed  for  convenience  but  without  the 
intention  of  making  them  packages  separately  valued 
and  insured.  The  cargo  of  wheat  which  was  the 
groundwork  of  the  action  happened  to  be  packed  in 
bags,  and  some  of  these  were  so  damaged  as  to  be 
utterly  worthless.  But  it  was  never  contemplated  by 
underwriter  or  merchant  that  the  circumstance  of  the 
wheat  being  in  thin  bags  was  to  affect  the  principle 
of  the  indemnity,  or  change  the  usual  warranty  of  a 
bulk  cargo,  "free  of  Particular  Average.'*  The 
judgment  abolishes  the  prestige  created  by  the  ex- 
pression total  loss  of  a  part^  and  looks  only  to  the 
absolute  intention  of  the  parties  and  the  animus  of 
the  policy,  which  is  to  keep  the  underwriter  free  from 
loss  arising  from  deterioration  or  destruction  by  sea- 
water  except  it  be  complete  of  the  entire  shipment. 
80  that  four  bags  of  sugar  quite  destroyed  out  of  a 
series  of  one  hundred  bags  are  not  claimable,  because 
they  do  not  amount  to  5  per  cent,  on  that  series  of  a 
hundred.    When  the  intention  of  the  parties  is  really 
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to  make  a  virtually  separate  insurance  on  each  pack- 
age, 80  that  a  single  package  shall  be  claimable  if 
lo6t|  it  is  so  expressed  in  the  policy.  Thus  we  often 
see  wool  declared  ^'  to  pay  Average  on  each  bale."  If 
on  the  contrary  the  insurance  is  on  goods  which  from 
their  nature  make  a  restriction  of  the  underwriter's 
liability  to  entire  destruction  necessary,  the  factitious 
distinction  of  putting  the  article  in  bags,  giving  it  no 
materially  increased  safety  and  of  course  not  affect- 
ing its  inherent  qualities,  will  not  operate  against  the 
insurer.  We  remember  the  underwriter  of  an  in- 
surance office  being  much  astonished  when  it  was 
explained  to  him  that  oats  which  he  had  been  insur- 
ing largely  from  Ireland  were  not  in  casks.  His 
policies  were  usually  on  so  many  barrels  of  oats,  a 
measure  of  com  in  Ireland,  and  he  learned  with 
surprise  that  the  grain  was  shipped  in  bulk. 

We  conceive,  then,  that  the  late  decision  rightly  I 
apprehends  the  spirit  of  the  Average  clause  and  the 
essence  of  the  question ;  and  that  it  protects  insurers  ; 
against  claims  in  consequence  of  sea  damage  when 
declared  /ree^  or  liable  under  certain  limitations, 
although  the  claim  is  put  in  a  new  form,  and  is 
called  by  another  name.  What  the  real  intention  of 
the  parties  was  at  the  time  of  making  the  insurance, 
is  frequently  determinable  by  the  rate  of  premium, 
for  that  will  generally  show  whether  the  underwriter 
took  a  limited  risk,  or  a  very  hazardous  one,  on 
himself.* 

*  Since  my  first  edition,  the  cause  of  Entwistle  v,  Ellis  has  been 
tried  (Common  Pleas,  Nov.,  1857).    It  confirms  Ralli  v,  Janson, 
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Loss  of  Boats  in  Shipping  and  Discharging. 

We  have  referred  to  goods  being  lost  whilst  load- 
ing on  board  or  discharging  from  the  ship.  If  a 
package  be  lost  whilst  being  raised  or  lowered,  before 
a  claim  can  be  made  on  the  underwriters  for  it,  it 
must  be  shown  that  the  loss  did  not  arise  from  want 
of  care  and  precaution; — that,  for  instance,  the 
tackles  employed  were  of  sufficient  strength  for  the 
purpose ;  it  must  be  shown  to  have  been  occasioned 
by  an  accident  or  peril  of  the  sea  and  not  from  the 
ordinary  mischances  which  attend  marine  and  all 
other  affairs. 

Loss  in  Boats  or  Craji. 

The  wording  of  the  policy  protects  the  interest 
insured  until  it  is  safely  landed ;  so  that  even  if  boats 
or  craft  be  required  for  that  purpose,  any  loss  accruing 

but  is  not  so  leading  a  case,  on  account  of  the  technical  nature  of 
the  judge's  leasoning,  which  turned  mainly  on  the  restriction  of 
after-declarations  on  a  warranted  policy.  The  insurance  was  on 
^'  Rice,  free  from  Particular  Average."  The  assured  afterwards 
declared  on  the  policy  die  number  of  bags  constituting  the  interest, 
and  their  value,  at  per  bag.  It  was  clearly  laid  down  that  such  a 
subsequent  declaration  is  not  allowed  to  defeat  the  very  animus  of 
the  contract  between  the  underwriter  and  assured,  viz.,  that  the 
rice  shoxdd  be  free  from  claims  for  particular  average. 

During  the  trial  of  Wilkinson  v*  Hjde^  cited  above.  Justice  Byles 
said,  '*  Since  the  decision  of  Duff  t^.  McKenzie,  the  expression 
'  total  loss '  is  ambiguous,  and  may  mean  a  total  loss  of  the  whole 
thing  insured,  or  a  part,  secundum  suJbjectam  maUrtam,'" 

However,  looking  at  the  subject  from  two  anglesi  viz.,  Ralli  v, 
Janson  and  Entwistle  v»  Ellis  on  one  side,  and  Duff  v*  McKenzie 
and  Wilkinson  v.  Hyde  on  the  other,  it  assumes  a  stereoscopic 
roundness,  and  may,  for  the  present,  be  considered  as  almost  set 
at  rest. 
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irom  their  use  would  fall  on  the  policy.  But  at  ship- 
ment this  risk  requires  a  further  provision  to  he 
added,  hecause  the  insurance  is  only  declared  to  he 
^^from  the  loading  thereof  ahoard  the  said  ship/' 
The  usual  clause  supplied  in  writing,  however,  pro- 
vides for  **  risk  of  craffc,'*  &c.,  at  each  terminus  of 
the  voyage. 

The  great  commerce  which  the  shipment  of  grain 
in  the  Danube  has  occasioned,  and  the  peculiarities 
of  the  navigation  of  that  river,  have  required  some 
special  stipulations  in  policies  from  the  Black  Sea  to 
make  them  effectually  cover  all  the  risks  of  that 
particular  trade.  In  nearly  all  cases,  loaded  vessels 
before  attempting  to  cross  the  Sulina  Bar  reduce 
their  draught  of  water  by  discharging  part  of  their 
cargoes  into  lighters,  and  taking  it  on  board  again 
after  they  have  passed  the  Bar.  It  is  frequent  now 
in  these  policies  to  provide  for  the  loss  of  such 
lighters -by  declaring  each  lighter  of  grain  to  be  a 
separate  interest;  meaning  only  until  the  com  is 
received  on  board  again. 

In  some  places  the  use  of  lighters  in  landing  the 
goods  is  unavoidable  and  constant.  Hamburgh  is  a 
port  of  this  description.  In  other  places  the  transit 
in  craft  is  very  long.  Goods  intended  for  St.  Peters- 
burgh  have  to  go  all  the  way  from  Cronstadt  in  steam 
and  other  lighters. 

In  the  ordinary  course,  a  boat-load  of  cargo  insured 
by  the  etatire  bulk  is  not  claimable  on  the  policy 
unless  it  amounts  to  the  prescribed  limit  or  percent- 
age on  the  whole  cargo ;  and  with  free-from-average 
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imurances  it  is  not  daimable  at  all,  though  the  whole 
boat-load  perish.  The  risk  is  one,  both  in  the  vessel 
and  in  the  lighters  or  boats,  except  otherwise  stipu- 
lated in  the  policy)  and  it  ought  not  to  be  attempted 
to  bring  in  a  claim  by  a  side  wind. 


On  Loss  with  Salvage;  sometimes  called  a 
Salvage  Lobs  or  a  Partial  Loss,  and  some- 
times A  CJonstruotive  Total  Loss. 

When  a  vessel  having  met  with  damage  at  sea  has 
been  obliged  to  put  into  some  port  for  repair,  it  is 
very  commonly  the  case  that  a  survey  is  held  on  the 
cargo  to  ascertain  its  condition  and  whether  it  has 
been  injured  by  acoess  of  seawater.  If  damage  be 
suspected  this  is  almost  invariably  done.  The  sur-  ( 
veyors  who  have  been  appointed  to  inspect  the  goods, 
not  only  report  on  their  condition  but  usually  advise  | 
the  course  which  should  be  adopted  in  respect  to 
them.  The  sound  ar«,  as  a  matter  of  course,  to  be 
reshipped;  those  that  are  very  slightly  injured  the 
surveyors  frequently  recommend  to  be  dried  or  others- 
wise  put  into  condition  and  sent  forward  to  their 
destination  ;  but  when  they  find  goods  materially 
damaged  they  most  generally  advise  a  sale  of  them 
on  the  spot.  This  is  done,  first,  because  it  may  be 
the  only  means  of  saving  any  part  of  their  value, — 
damage  in  some  cases  being  progressive  when  once 
commenced,  and  it  may  go  on  even  to  the  entire 
annihilation  of  the  species  of  the  goods.  Secondly, 
the  damaged  goods  by  remaining  in  the  ship  may 
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occasion  injury  to  other  goods  in  their  vicinity,  and, 
indeed,  they  may  deteriorate  a  whole  cargo  by  their 
presence. 

The  claim  on  goods  thus  sold  at  an  intermediate 
port  is  called  a  Partial  Loss,  a  Salvage  Loss,  or,  a 
Loss  with  Salvage.  The  name  is  of  no  very  great 
importance;  the  original  idea  connected  with  such 
loss  is,  that  the  work  of  destruction  is  going  on  in 
the  goods;  that  if  it  be  attempted  to  carry  them 
on  to  their  destination  they  will  arrive  there  valueless, 
and  that  therefore  the  selling  them  at  an  intermediate 
port  is  the  only  means  of  saving  part  of  their  value 
to  the  parties  concerned. 

This  was  the  argument  in  the  cause  of  Boux  v. 
Salvador.  The  subject-matter  of  the  insurance  was 
hides,  shipped  on  board  the  Raxelaine  at  Valparaiso, 
bound  to  Bordeaux,  and  warranted  '^  free  from  Parti- 
cular Average/'  The  ship  owing  to  stress  of  weather 
was  obliged  to  put  into  Bio  de  Janeiro.  The  hides 
were  found  to  be  so  much  damaged  that  it  would  be 
impracticable  to  carry  them  in  specie  (that  is,  in  their 
own  character  and  form  of  hides)  to  the  end  of  the 
voyage, — ^they  being  in  such  a  state  that  they  must 
cither  have  been  annihilated  by  putrefaction,  or 
thrown  overboard.  They  were  sold  for  one-fourth 
of  their  value.  It  was  held  that  this  was  a  loss 
total  in  its  nature.  Lord  Abinger  in  delivering  the 
judgment  of  the  Court  said,  ^'If  the  goods  once 
damaged  by  the  perils  of  the  sea,  and  necessarily 
landed  before  the  termination  of  the  voyage,  are  by 
reason  of  that  damage  in  such  a  state,  though  the 
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species  be  not  utterly  destroyed,  that  they  cannot 
with  safety  be  reshipped  into  the  same  or  any  other 
vessel ;  if  it  be  certain  that  before  the  termination 
of  the  original  voyage  the  species  itself  would  dis- 
appear, and  the  goods  assume  a  new  form,  losing 
all  their  original  character ;  if,  though  imperishable, 
they  are  in  the  hands  of  strangers  not  under  the 
control  of  the  assured ;  if  by  any  circumstance  over 
which  he  has  no  control,  they  can  never,  or  within 
no  assignable  period,  be  brought  to  their  original 
destination ;  in  any  of  those  cases  the  circumstance 
of  their  existing  in  specie  at  that  forced  determi- 
nation of  the  risk  is  of  no  importance.  The  loss 
is  in  its  nature  total  to  him  who  has  no  means  of 
recovering  his  goods ;  whether  his  inability  arises 
from  their  annihilation,  or  from  any  other  insuperable 
obstacle.  In  the  case  before  us,  the  jury  have  found 
that  the  hides  were  so  far  damaged  by  a  peril  of  the 
sea,  that  they  never  could  have  arrived  in  the  form 
of  hides.  By  the  process  of  putrefaction  and  fermen- 
tation which  had  commenced,  a  total  destruction  of 
them  before  their  arrival  at  their  port  of  destination 
became  as  inevitable  as  if  they  had  been  cast  into 
the  sea,  or  consumed  by  fire.  It  appears  to  us,  there- 
fore, that  this  was  not  the  case  of  what  has  been 
called  a  constrticHve  total  loiSy  but  an  absolute  total 
loss  of  the  goods :  they  could  never  arrive ;  and  at 
the  same  moment  when  the  intelligence  of  the  loss 
arrived,  all  speculation  was  at  an  end.** 
.  Here  then  is  the  case,  put  in  its  strongest  form,  of 
goods  sold  at  a  port  short  of  their  destination.    Per- 
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hapi  no  ot)jection  would  be  taken  to  this  argument 
in  applying  it  even  to  goods  declared  ''free  of 
Particular  Average/' — and  bj  that  is  really  meant, 
ft^  from  loss  by  deterioration  in  quantity  and  quality 
by  sea  perils, — and  subject  to  the  risk  of  total  loss 
^yi  if  it  could  be  absolutely  shown  that  the  goods 
would  never  arrive  at  their  destination  in  the  form 
under  which  they  were  shipped,  but  would  at  the 
end  of  the  voyage  exist  only  as  dung  or  a  nuisance, 
or  have  disappeared  altogether.  But  to  predict  this 
of  goods  appears  to  me  to  be  past  the  power  of  any 
surveyors.  So  that  the  theory  could  scarcely  ever  be 
applied  to  an  actual  case.  And  then  if  the  circum- 
stance of  the  assured's  impotence  to  interfere  be 
allowed  as  a  cause  of  throwing  the  responsibility  on 
the  underwriters,  there  can  be  shown  to  be  a  variety 
of  other  cases  where  an  assured  has  no  option  or 
control  in  proceedings  affecting  his  interests,  and  yet 
that  circumstance  does  not  conclude  his  underwriters, 
but  they  claim  to  have  the  question  decided  upon  its 
true  nature  and  merits. 

If  we  look  at  the  argument  in  a  less  strict  light 
it  amounts  to  this ; — ^that  there  are  cases  where  it  is 
advisable  to  sell  damaged  goods  at  an  intermediate 
port :  and  that  on  the  supposition  that  the  goods  are 
so  much  damaged  that  they  are  on  their  way  to  entire 
destruction,  it  is  certainly  an  expedient  measure  to 
sell  them  whilst  something  of  them  remains,  and  thus 
rescue  part  of  their  value  which  is  diminishing  every 
hour^  It  is  the  case,  therefore,  not  of  an  absolute 
total  loss  J  nor  of  a  constntcHve  total  loss;  but  of  a 
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possible  and  probable  total  loss ;  and  that  checked  at 
such  a  time  that  it  is  converted  into  a  loss  with 
salvage.  This  is  to  remove  it  from  the  warranty 
of  "  free  from  Particular  Average,"  or  "  free  from 
Average  under  3  or  5  per  cent."  A  whole  cargo  of 
com  would  in  this  way  hecome  a  claim  on  a  policy^ 
although  that  article  is  free  from  Particular  Average^ 
if  every  grain  of  it  were  sold  at  an  intermediate  port 
and  for  the  reasons  just  given.  But  nothing  less 
than  the  sale  of  the  whole  interest  in  com  would 
suffice.  Anomalous  as  are  some  of  the  shapes  in 
which  Total  Loss  makes  its  appearance,  it  has  not 
gone  the  length  of  heing  asserted  that  there  can  he 
a  total  loss  of  an  entire  cargo  when  some  of  that 
cargo  is  delivered  sound  at  its  place  of  destination. 
With  goods  in  bulk,  a  loss  must  be  of  the  entire 
quantity.  It  is  true  that  up  to  a  period  previously 
mentioned  the  sale  of  a  portion  of  a  cargo  of  com 
at  an  intermediate  port  was  allowed  to  be  claimed 
on  the  policy,  hut  after  that  time  it  was  decided  that 
there  can  be  no  division  of  goods  in  bulk  insured 
free  from  Average.  See  ante,  p.  144,  and  Appendix, 
No.  1- 

In  the  case  of  goods  subject  to  Average  above  the 
prescribed  percentage  the  practice  is  simpler,  because 
the  limit  required  is  most  likely  to  be  passed  where 
goods  are  sold  at  an  intermediate  port  on  account 
of  damage ;  and  consequently  the  question  does,  not 
arise :  but  in  theory,  I  think  it  is  almost  more  difficult 
to  reconcile  the  principle  with  the  reasoning  given 
above.    And,  indeed,  when  manufactures  and  other 


172  LOSSES  ON  GOODS. 

0ierchandi0e  of  a  permanent  nature  are  declared  free 
from  Average,  it  is  very  hard  to  see  the  ground  upon 
which  that  warranty  is  to  be  defeated  by  a  voluntary 
sale  at  an  intermediate  port.  For  it  must  be  borne  in 
mind  that  when  an  underwriter  insures  goods  '^  free 
from  Particular  Average,**  he  does  so  at  a  lower 
premium  than  that  which  he  receives  for  an  insurance 
against  all  risks,  because  it  is  understood  that  damage 
to  the  thing  itself  which  he  insures  is  excluded  from 
his  risk,  and  that  his  undertaking  is  really  against 
total  loss  and  General  Average  only.  And  it  seems 
like  a  mere  evasion  to  say,  that  sea-water  damage  in 
London  is  not  at  his  risk,  but  sea-water  damage 
at  any  port  on  the  way  to  London  is  at  his  risk: 
and  that  the  dictum  of  a  foreign  merchant  or  agent 
(perhaps  interested  in  having  the  goods  sold  at  the 
place  where  he  lives),  or  the  voluntary  act  of  the 
master  of  the  vessel,  can  change  the  specific  nature 
of  a  thing  and  convert  that  into  a  loss  which,  without 
that  dictum  or  that  act  of  volition,  would  not  have 
been  a  loss  but  only  an  Average  for  which  the  under- 
writers were  not  responsible  under  their  contract. 
For  it  is  unlikely  to  be  commonly  the  case,  although 
it  may  sometimes  happen,  that  packages  of  manu- 
factured goods,  for  instance,  being  damaged  by  sea- 
water,  are  in  danger  of  undergoing  such  a  still-in- 
creasing amount  of  depreciation  that  before  they 
could  reach  their  intended  port  of  delivery  they  would 
have  lost  all  value  and  even  their  species.  Yet 
this  is  the  implied  reason  for  their  sale  short  of  their 
destination;  and  this  is  the  probable  contingency 
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that  would  change  the  nature  of  Particular  Average 
into  Salvage  Loss. 

However,  the  case  stands  thus.  The  surveyors  on 
goods  at  the  ship's  port  of  distress  ascertain  that 
certain  packages  are  sea-damaged,  and  they  recom- 
mend  that  they  should  be  sold  there.  The  notifi- 
cation of  the  intended  sale  has  frequently  added  to 
it  the  expression,  ^^for  the  benefit  of  the  under- 
writers." These  words  are  probably  inserted  as  a 
sort  of  notice  of  abandonment,  and  to  make  a  claim 
on  the  insurers  more  complete ;  but  their  e£Pect  is 
mischievous,  and  very  often  they  are  supposed  by 
purchasers  to  mean  that  this  is  a  privileged  sale 
where  that  vague  personality  ^^  the  underwriters  *' 
being  concerned,  buyers  may  obtain  goods  at  what 
prices  they  like  to  offer.  In  adjusting  a  claim  in  the 
policy  the  insured  value  of  the  damaged  goods  is 
taken,,  and  the  proceeds  of  sale  are  deducted  from 
it,  all  charges  and  commissions  having  first  been 
deducted  from  the  produce  of  the  sale.  The  net  pro- 
ceeds are  accounted  for  to  the  merchant.  Theoreti- 
cally they  are  given  direct  to  the  underwriters,  and 
these  pay  the  whole  value  of  the  goods  as  insured  to 
the  merchant ;  but  in  every-day  practice  the  under- 
writers pay  over  the  balance  to  the  merchant,  he 
having  received  the  proceeds  of  sale.  The  only  diffi- 
culty likely  to  arise  is  in  case  the  net  proceeds  should 
be  lost  and  never  reach  the  merchant,  for  he  would 
then  have  greater  difficulty  in  showing  that  the  charge 
and  remittance  of  them  were  at  the  risk  of  the  under- 
writer ;  against  which  it  might  be  attempted  to  prove 


174  L0flSE8  ON  GOODS. 

that  it  was  a  recognifled  custom  for  the  merchant  to 
take  the  proceeds  in  part  payment,  and  in  doing  bo  h« 
accepted  the  risk  of  realizing  them* 

As  to  DeduciUm  of  Freight  from  Proceeds. 

The  great  question  that  has  risen  on  the  subject  of 
salvage  loss  of  goods  relates  to  the  freight.  It  must 
be  premised  that  the  English  law  does  not  recognise 
distance,  or  pro  raid,  freight.  It  is  uUowed  by  foreign 
oodes,  and  the  generality  of  its  prevalence  would  lead 
to  the  supposition  that  it  is  found  a  convenient 
arrangement.  But  the  English  law  looking  to  the 
mutual  contract  of  the  Bill  of  Lading  sees  an  abso« 
lute  promise  given  on  the  shipowner's  part  under  the 
master's  signature,  that  the  goods  shall  be  conveyed 
to  their  port  of  destination,  (the  act  of  Grod,  &c.,  not 
preventing,)  and  upon  true  delivery  there,  the  freight 
agreed  upon  in  the  Bill  of  Lading  or  by  the  charter- 
party  shall  be  paid  by  the  merchant  who  receives 
them.  Here  is  a  contract  complete  in  itself,  and  one 
that  is  not  separable.  If  the  goods  are  delivered  in 
good  order  the  freight  is  to  be  paid.  If  they  are  not 
so  delivered  no  freight  is  due.  It  is  the  greatest 
practical  guarantee  for  the  completion  of  the  con- 
tracted voyage  and  the  safe  delivery  of  the  goods. 
But  suppose  that  it  is  impossible  to  carry  forward  the 
damaged  goods  from  the  port  where  the  ship  has  been 
obliged  to  put  into  to  their  destination.  Suppose,  as 
in  the  case  of  some  perishable  commodities,  it  is 
unlikely  they  will  ever  reach  their  destination  in 
specify  in  their  original  and  proper  form  of  goods. 
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Then  it  is  useless  for  the  cc^ptain  to  carry  them  <m, 
for  when  they  arrive,  the  merchant  will  not  recognise 
them,  will  not  receive  tbem^  and  so  no  freight  will  be 
gained.  Or  suppose  that  they  are  dissolving  away, 
as  salt  will  dissolve,  and  that  it  is  probable  that  when 
the  ship  arrives  she  may  be  quite  empty.  What  is  to 
be  done  about  freight  at  that  intermediate  port  ?  The 
freight  is  quite  as  much  lost  to  the  ship  as  the  goods 
are  to  their  owners.  They  are  lost  in  exactly  the 
same  sense — yiz.  in  the  certainty  that  if  the  voyage 
be  continued  they  wiU  be  lost.  Is  the  captain  ta 
adopt  the  proceeds  of  sale  for  a  payment  of  6^ght, 
pro  tantOf  supposing  them  not  to  produce  sufficient  to 
discharge  the  whole;  or,  is  he  to  secure  his  whole 
freight  when  the  proceeds  are  more  than  sufficient  ? 
Or,  is  he  to  lose  his  freight  by  non*delivery  at  the 
appointed  place  as  covenanted  by  the  Bill  of  Lading? 
Up  to  within  a  few  years  the  claim  for  freight  was 
paramount,  and  it  was  deducted  from  the  net  proceeds 
of  goods  sold.  The  underwriters  on  freight  or  the 
shipowner  thus  escaped  free,  whilst  the  underwriters 
on  cargo,  or  the  proprietors  of  it,  had  the  sales  of 
their  goods  diminished  or  entirely  consumed  by  the 
deduction  of  freight,-*-«lthough  the  voyage  had  never 
been  completed.  This  was  evidently  wrong  and  unjus*- 
tifiaUe.  If  it  were  absolutely  necessary  to  sell  goods 
at  once  at  that  intermediate  port  in  order  to  save 
something  from  a  progressive  destruction,  the  owner 
had  no  right  to  his  freight,  because  it  never  could 
have  been  earned.  It  was  irrecoverably  gone,  the 
contract  could  never  be  completed ;  and  the  sale  was 
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for  the  benefit  of  the  persons  interested  in  the  goods 
themselves,  because  by  a  sale  something  might  be 
saved  out  of  the  wreck  of  the  property. 

But  there  was  a  better  argument  in  favour  of  the 
owner  in  cases  where  there  was  no  fear  of  the  entire 
destruction  of  the  damaged  goods  by  continuing  the 
voyage.  There  was  an  argument  in  his  favour  in  all 
cases  where  it  was  probable  that  the  goods  could  be 
delivered  at  least  in  specie} — ^for  if  so,  the  freight 
would  be  earned.  In  these  cases,  then,  the  captain's 
allowing  the  damaged  goods  to  be  sold  upon  the  re- 
commendation of  surveyors  was  a  voluntary  act,  dope 
in  consideration  to  the  goods — ^not  to  benefit  the  ship- 
owner :  for  he,  so  long  as  the  goods  could  be  delivered 
at  their  destination,  83  goods,  would  receive  his  freight ; 
and  a  permission  to  let  them  be  sold  at  any  interme- 
diate port  was  to  give  up  his  lien  upon  them, — ^was 
himself  to  defeat  a  contract  which  it  was  to  his  advan- 
tage  to  fulfil. 

It  was  upon  this  ground  that  it  became  customary 
in  case  of  sale  of  goods  at  an  intermediate  port  for 
the  shipowner  to  take  his  freight  in  full  from  the  pro- 
ceeds, where  that  was  possible.  We  can  readily  fancy 
cases  where  it  would  be  more  profitable  to  sell  manu- 
factured and  other  goods  damaged,  at  once,  than  to 
wait  till  a  progressive  damage  had  greatly  diminished 
their  value,  which  would  be  the  case  by  the  time  they 
arrived  at  their  port  of  destination,  although  there 
might  be  no  expectation  of  their  entire  destruction  so 
as  to  prevent  their  being  delivered  in  specie.  There* 
fore,  when  damaged  goods  were  sold  under  recom* 
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mendation  of  the  proper  persons  in  such  matters 
pej»rission  was  asked,  or  implied  to  have  been  asked, 
of  the  captain  that  they  might  be  sold:  and  a  proviso 
was  made  on  behalf  of  the  owners,  or  implied  to  have 
been  made,  that  if  the  permission  were  granted,  the 
giving  up  of  the  goods  there  wisus  to  be  taken  to  be  a 
delivery  in  terms  of  the  Bill  of  Lading,  qtuisi  at  the 
place  of  delivery  therein  named* 

The  circumstance  which  raised  a  discussion  on  the 
subject,  and  altered  the  practice,  was  the  dispropor- 
tion which  the  freight  bore  to  the  value  of  certain 
goods.  So  that  if  goods  were  only  slightly  damaged, 
and  were  recommended  to  be  sold  by  competent  per- 
sons at  an  intermediate  port,  that  sUght  damage  was 
frequently  turned  into  a  loss  against  the  underwriters 
either  almost  or  absolutely  total,  by  the  deduction  of 
the  freight. 

The  underwriters  who  first  demurred  were  some 
Indian  insurance  offices.  The  goods  were  rice  shipped 
from  India  for  Europe.  The  vessels  put  into  Mau- 
ritius, where  the  rice  was  sold  damaged;  and  the 
freight  being  deducted,  only  some  small  proceeds  in 
some  cases  and  no  proceeds  at  all  in  others  were  left. 
The  offices  resisted  the  deduction  of  freight  from  the 
proceeds.  They  argued  that  on  perishable  goods  the 
freight  is  as  much  at  risk  as  the  goods  themselves,  for 
it  is  contained  ill  them.  If  it  were  sugar,  and  half 
the  Cargo  actually  dissolved,  half  the  freight  would 
disappear  simultaneously.  And  the  abstraction  of 
quantity  was  only  a  more  tangible  and  apparent 
parallel  to  the  abstraction  of  value.   The  freight  sym- 
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pathizes  with  the  goods  which  are  the  mother  of  it ; 
and  therefore  when  there  is  a  loss  on  goods  by  sale  at 
an  intennediate  port,  a  loss  on  the  freight  is  established 
at  the  same  time  and  should  be  claimable  on  the 
freight  policy,  if  it  be  insured. 

Such  may  be  stated  to  be  now  the  practice.  The 
exceptions  to  it  are  when  a  foreign  ship  bound  on  a 
foreign  voyage  puts  into  a  foreign  port;  and  then 
under  the  sanction  and  authority  of  proper  persons 
the  question  of  freight  is  settled  on  the  spot,  either 
by  deducting  the  whole  freight,  or  freight  pro  ratdy 
from  the  proceeds  before  paying  them  oyer  to  the 
proprietors  of  the  goods  sold.  Such  arrangements 
are  generally  found  to  be  irrevocable;  there  is  no 
remedy,  and  the  underwriters  on  goods  must  submit 
to  them. 


Op  Pabticular  Average  on  Goods. 

Particular  Average  consists  of  claims  for  damage 
to  merchandise  by  sea-perils  which  arise  at  the  port 
of  destination.  Thus  they  are  distinguished  from 
those  Salvage  Losses  of  which  we  have  just  been 
speaking;  for  thetf  take  place  at  some  intermediate 
port,  and  are  settled  by  deducting  the  net  proceeds 
from  the  insured  value.  But  Particular  Average  is 
adjusted  in  a  difierent  manner,  and  is  a  more  delicate 
test  of  the  quantity  of  sea-damage  which  exists  in  the 
goods  on  their  arrival  at  the  place  where  they  were 
intended  to  be  sold. 

And,  first,  it  will  be  well  to  get  rid  of  the  notion 


SBA  DAMAGE  TO  GOODS.  179 

that  the  hest  and  simplest  plan  to  settle  an  Average 
on  goods  is  to  deduct  the  proceeds  from  the  insured 
value.  It  can  be  shown  that  this  method  of  claiming 
for  damage  can  rarely  be  correct :  for  by  it  if  goods 
come  to  a  rising  market  they  may  sell  so  weU,  so  much 
higher  than  it  was  expected  they  would,  that  though 
they  were  really  heavily  damaged  only  a  small  claims 
or  none  at  all,  will  result:  whilst,  as  the  converse  of 
this,  goods  arriving  at  their  destination  to  a  depressed 
and  falling  market,  though  really  damaged  ever  so 
little,  might  establish  a  claim  of  50  per  cent*,  or 
upwards,  on  the  policy.  Now  this  is  clearly  a  wrong 
and  unintended  state  of  things.  It  is  involving 
underwriters  in  the  fluctuation  of  markets,— a  risk 
they  never  take  upon  themselves ;  the  object  of  the 
insurance  they  grant  being  against  sea-perils  only. 
Suppose  that  during  the  sudden  rise  in  the  price  of 
sugar,  which  we  witnessed  a  short  time  ago,  a  cargo 
had  arrived  in  London  so  much  damaged  by  sea-water 
as  to  be  equivalent  to  an  absolute  loss  of  one-third  its 
quantity:  t.  e.,  as  if  one-third  of  the  bags  had  actually 
been  washed  out ;  but  instead  of  the  selling  price  of 
sugar  being  40^.  a  hundred-weight,  as  was  expected, 
it  sold  at  60«.  a  hundred-weight,  the  rise  in  price 
would  nullify  the  actual  loss  on  the  sugar,  and  the 
merchant  would  have  no  claim  on  his  underwriters  in 
the  face  of  that  known  loss  which  his  goods  had  sus- 
tained. The  opposite  case  to  this  can  readily  be 
imagined.  The  smallest  quantity  of  damage,  merely 
sufficient  to  give  a  pretext  for  making  a  claim  on  the 
underwriters  at  all,  would  cast  upon  them  all  the 
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effects  of  an  unsuccessful  speculation;   a  state  of 
things  never  contemplated  in  the  system  of  insurance. 
These  contingencies  and  these  erroneous  results  are 
avoided  hy  applying   the   principles  of   Particular 
Average  to  claims  for  damage  to  goods.    When  once 
understood  the  theory  is  perceived  to  he  just  and 
consistent  in  itself.    It  is  this.    JMce  is  resorted  to 
only  as  a  measure  of  deteriaroHon.     The  loss   or 
damage  sustained  by  the  goods  resolves  itself  in  the 
eyes  of  purchasers  into  a  difference  in  monetary  value. 
In  perishable  commodities   the  loss  of  weight  and 
quantity  is  ascertained  in  an  independent  manner,  in 
general,  viz.,  by  a  comparison  of  invoice  weights  with 
sale  weights,  or  by  separating  the  sound  packages  and 
finding  their  mean  or  average  weight,  &c. ;  and  then, 
having  calculated  what  the  damaged  packages  should 
have  weighed,  comparing  it  with  the  actual  weight 
rendered  by  the  damaged  packages,  by  which  process 
the  loss,  as  far  as  weight  is  concerned,  is  discoverable. 
The  depreciation  in  quality  or  condition  must  be 
found  by  testing  the  price  which  can  be  obtained  for 
the  goods  in  their  damaged  and  imperfect  condition 
with  what  other  goods  of  similar  original  quality  pro- 
duced, or  by  the  price  which  skilled  persons,  such  as 
brokers  and  merchants,  state  they  would  have  realized 
if  sound. 

In  making  this  comparison  the  points  to  be  particu- 
larly cared  for  are,  that  the  two  values  between  which 
it  is  instituted  be  taken  in  the  same  place,  and  be 
taken  for  the  same  time.  If  this  principle  be  deviated 
from,  the  comparison  will  be  made  between  unlikes^ 
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and  no  trae  result  will  be  attainable.  It  would  again 
involve  tbe  fluctuation  and  local  difierences  of  mar- 
kets. If,  therefore,  the  sound  price  be  certified  by  a 
broker  or  merchant,  it  must  be  the  price  of  the  day 
on  which  the  damaged  is  sold,  and  in  the  same 
market.  And  if  the  sound  price  be  ascertained  by 
observation  of  actual  sales  of  sound  in  the  same  place 
and  on  the  same  day  with  the  damage,  regard  must 
be  had  that  the  qtuility  is  the  same  in  both  cases,  and 
that  the  conditions  of  each  sale  as  to  discount  or 
credit  are  similar. 

Thus,  it  is  not  allowable  where  sea-damage  exists 
in  part  of  a  cargo,  the  whole  of  which  had  been  pre- 
viously sold  to  arrive^  to  assume  the  agreed  price  for 
sound  value,  and  the  actual  sale  of  the  damaged  goods 
after  the  ship's  arrival  for  their  worth  in  their  depre- 
ciated condition  :  a  valuation  must  be  given  of  their 
price  on  the  day  on  which  the  damaged  goods  were 
sold. 

In  most  places,  except  London  and  Liverpool,  da- 
maged goods  are  sold  by  auction,  and  sales  by  auction 
are  almost  invariably  made  for  cash;  whilst  sound 
sales  and  estimates  of  sound  price  are  nearly  always 
at  a  credit.  Again,  therefore,  to  prevent  a  comiparison 
of  dissimilars,  reference  must  be  had  to  the  value  of 
money ;  and  both  prices  must  be  put  on  the  same 
footing ;  both  must  be  either  for  credit,  or  for  cash. 

The  foregoing  points  being  kept  in  view,  it  will 
follow  that  it  is  a  matter  of  no  moment  whether  mar- 
kets be  high  or  low  when  the  damaged  goods  are  sold. 
If  they  be  high»  there  will  be  a  greater  price  gained 
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for  the  damaged  as  well  as  for  the  sound.  If  they  he 
low,  hoth  sound  and  damaged  will  feel  the  same  in- 
fluence,  and  will  maintain  the  same  proportion  to  one 
another ;  that  difference^  whether  high  or  low,  being 
the  measure  of  the  damage  the  goods  have  received. 

I  must  add  that  although  theoretically  it  is  quite 
true  that  fluctuations  in  markets  are  of  no  conse* 
quence,  because  we  are  only  regulating  diffigrence  in 
price, — ^practically,  it  makes  a  great  difference  to  the 
underwriter  whether  the  market  be  buoyant  or  de- 
pressed. For  on  a  brisk  and  upward  market  damaged 
goods  always  sell  nearer  to  the  sound  price  than  they 
do  on  a  dull  and  sinking  one.  Competition,  conve- 
niently small  lots,  &c.,  often  cause  the  damaged  goods 
to  sell  at  a  price  nearly  approaching,  or  even  quite 
equivalent  to,  that  of  the  sound.  But  it  is  very 
different  with  a  falling  market, — a  market  sick  with 
an  over-supply  of  that  description  of  goods  which  has 
been  damaged.  Buyers  scarcely  caring  to  purchase 
the  sound  lots  will  hardly  look  at  the  damaged,  and 
the  distance  between  the  two  prices  becomes  greater* 
This,  however,  is,  as  I  have  mentioned,  only  a  prac- 
tical inconvenience.  It  does  not  impugn  the  general 
principle. 

When  the  relative  diflforence  between  sound  and 
damaged  is  ascertained,— I  mean,  now,  involving  dif- 
ference in  quantity  and  quality, — it  is  next  to  be 
applied  to  the  sum  insured.  It  is  not  the  actual 
amount  of  difference  between  sound  and  damaged 
that  the  underwriters  are  necessarily  pliable  for,  but 
the  proportion  or  ratio.     So  that  suppose  80/*  be  in- 
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Bured  on  a  package  of  goods,  the  sound  value  of  wluch 
proves  to  be  100^.,  and  which  sells  in  its  damaged 
conditicm  for  80/.)  the  actual  difierence  is  20/.,  or  20 
per  cent.  loss.  But  the  underwriters  have  not  re« 
ceived  premium  on  100/.,  but  on  80/.  only,  the  sum  at 
which  the  package  was  mutually  agreed  to  be  valued 
at  in  the  policy.  They  cannot,  therefore,  be  made  to 
pay  the  whole  20/.,  but  they  will  pay  20  per  cent,  on 
the  amount  they  have  insured,  viz.  on  80/.,  which  is 
equal  to  16/.  And  conversely,  if  the  goods  be  insured 
for  80/. :  their  sound  market  price  be  60/.,  their  sale 
40/* }  the  actual  difference  is  20/.,  or  33^  per  cent. 
The  underwriters  having  insured  more  than  the  actual 
value,  are  liable  for  the  ascertained  proportion  of 
damage,  and  must  pay  33^  per  cent,  on  80/.,  or  a  sum 
of  26/.  la^.  4c/. 

But  in  general  it  is  not  the  case  that  the  insured 
value  exceeds  the  sound  value;  and  for  a  reason 
which  will  be  understood  by  observing  in  what  manner 
the  two  values  are  composed.  A  shipper  of  goods 
has  usually  the  object  in  view  when  insuring,  of 
securing  or  covering  himself  for  the  cost  of  what  he 
has  at  risk,  including  often  his  expected  profit ;  and 
inasmuch  as  insurance  is  an  expensive  advantage,  he 
does  not  needlessly  wish  to  throw  away  money  by 
paying  premium  on  a  sum  greatly  exceeding  what  is 
required  to  make  him  secure.  For,  as  safe  arrivals 
immensely  exceed  losses  in  number,  by  insuring  an 
excessive  value  o|i  his  shipments,  he  would  in  the 
long  run  lose  more  by  the  unnecessary  premiums  paid 
than  what  he  has  gained  in  cases  of  claims  for  loss 
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and  Average.  What  a  shipper  properly  and  pra- 
dently  insures  is,  1 — the  invoice  cost  of  the  goods : 
2 — ^all  charges  incurred  till  the  goods  are  on  board 
the  ship:  3 — a  reasonable  percentage  of  expected 
profit, — ^perhaps  10  per  cent. :  and  4 — ^the  premium 
of  insurance  itself,  together  with  commission  for  re* 
covery  in  case  of  loss.  I  do  not  say  that  every  shipper 
goes  methodically  through  this  process  of  synthesis, 
for  he  probably  puts  on  a  value  by  guess  which 
includes  all  the  above,  but  it  shows  to  what  extent  a 
prudent  shipper  may  and  should  insure.  If  freight 
be  payable  at  the  port  of  shipment  whether  the  goods 
are  safe  or  lost,  that  also  becomes  one  of  the  charges 
to  be  added  to  the  invoice,  numbered  2  in  the  above 
list. 

If  it  is  the  receiver  of  goods  who  insures,  he  insures 
a  sum  either  based  upon  the  invoice  with  the  addition 
of  profit,  &c.,  or  based  on  the  net  price  of  the  com- 
modity prevailing  in  the  market  where  his  expected 
shipment  is  to  arrive.  But  in  either  of  these  cases, 
neither  the  shipper  or  the  receiver  of  goods  considers 
it  necessary  to  throw  away  premium  by  insuring 
charges  which  are  uncertain,  and  conditional  on  the 
safe  arrival  of  the  goods.  Freight  paid  on  delivery, 
and  duty,  cannot  be  demanded  if  the  vessel  be  lost, 
therefore  he  is  unconcerned  about  them, — they  are 
not  his  risk.  And  so  with  "any  other  particular 
charges  which  would  be  paid  on  goods  that  arrive 
safely.  If  the  goods  do  not  arrive,  the  charges  will 
have  no  existence. 

Thus  we  see  of  what  the  insured  value  is  composed. 
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And  now  let  us  ask  what  it  is  that  makes  lip  the 
market  value,  or  sound  price.  First,  there  is  value  of 
the  commodity  itself,  enhanced,  we  may  presume,  by 
its  being  in  a  place  of  consumption :  2— there  are  in< 
eluded  in  the  selling  price  or  market  value  the  various 
charges  of  landing,  &c.,  to  which  goods  are  subject 
before  they  can  be  delivered  to  consumers :  3 — ^there 
is  the  freight,  paid  on  delivery  of  the  goods  by  the 
ship  :  4 — ^there  are  the  import  duty,  municipal  dues, 
&c. :  and  5^there  is  the  merchant's  commission.  It 
is  plain  that  unless  the  selling  price  includes  all  the 
above,  there  will  be  a  loss  on  the  shipment. 

Now  observe  the  action  of  this.  The  goods  on 
which  a  claim  is  about  to  be  made  have  these  charges 
included  both  in  their  estimated  or  compared  sound 
value,  and  in  their  actual  selling  price.  But,  with 
the  exception  of  profit,  they  are  not  included  in  the 
insured  value,  so  that  as  a  general  rule  the  sound 
value  will  be  higher  than  the  value  insured.  Not 
always,  indeed,  because  fluctuations  in  markets  will 
sometimes  leave  the  value  insured  higher  than  the 
market  value,  in  spite  of  the  additional  charges  and 
expenses, — ^but,  as  I  say,  it  will,  in  general,  be  the 
contrary.  Let  us,  then,  suppose  the  following  case  :--- 
Insured  value  of  goods,  including  all  charges,  ima« 
ginary  profit,  and  cost  of  insurance,  to  be  100/. — 

Sound  value  in  the  market  the  same>     »        •  £100 

Increased  by  freight 10 

Ditto    by  duty 35 

Ditto    by  other  charges  •        •        .        •  5 

Making  together        .        .    £150 
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lliat  being  the  price  at  which  the  goods  are  quoted 
in  the  market,  but  which  when  analysed  is  seen  to 
consist  of  the  ingredients  given  above. 

The  analysis  of  the  selling  price,  or  damaged  value, 
wiU 


Value  M  above   .        •  .        •        .    £100 

Less  depreciation  in  quality,  say  one-fifth      .        20 

£do 

Inoreased  by  freight 10 

Ditto    by  duty 35 

Ditto    by  other  charges 5 

£180 

The  loss  on  the  sound  value  is,  thus,  20/.,  or  13^ 
per  cent.  But  only  1 00/.  has  been  insured ;  which 
being  deteriorated  in  like  proportion  will  give 
13/*  6^.  8d.  for  the  claim  of  Particular  Average 
against  the  underwriters,  instead  of  20/.  the  actual 
sum  lost. 

It  may  be  objected  by  some  persons,  as  it  very 
frequently  is  objected,  that  by  this  process  the  mer* 
chant  loses  on  the  transaction;  that  he  only  makes 
a  partial  recovery  of  his  loss  upon  his  policy.  And 
fsurther,  it  will  be  demanded,  as  it  very  often  is 
demanded,  why  he  should  not  without  drcumambu- 
lation  first  deduct  the  net  produce  of  the  sales  from 
the  sum  insured,  and  claim  the  difference  from  the 

•  •  •  •  • 

underwriter.  Or,  ia  case  any  law  or  custom  prevents 
this  short  method  being  adopted,  why  the  basis  of 
the  claim  should  not  be  the  net  vulue  of  the  goods  at 
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their  places  of  destination  and  sale;  f«tf«  the  price 
stripped  of  duties^  freight  and  charges,  for  that  would 
approximate  to  the  sum  insured,  and  there  would 
then  be  little  or  no  difference  between  the  amount 
of  actual  loss  and  the  amount  of  recovery  from  the 
underwriters. 

Now,  aa  to  the  first  of  these  two  questions,  I  think 
I  have  abready  to  a  considerable  extent  answered  it 
by  showing)  above,  that  the  process  of  deducting  the 

net  proceeds,  and  which  is  called  partial  loss,  involves 

•       ••••• 

the  underwriter  in  the  risk  of  rising  and  falling 

markets, — a  risk  he  did  not'  take  upon  himself  when 

•       •       • 

he  underwrote  the  policy.  On  a  falling  market  it 
would  be  manifestly  to  the  advantage  of  the  merchant 
to  have  this  method  adopted,  supposing  the  goods  to 
be  insured  at  the  mean  or  average  prioe  prevailing 
at  the  place  of  sale;  and  I  stated  that  on  a  very 
gaining  market  there  might  be  a  very  considerable 
loss  in  quantity  and  quality  on  the  goods,  and  yet  the 
merchant  might  recover  nothing  because  of  the  rise 
in  price  of  the  goods  at  the  time  they  were  sold. 
But  in  a  less  extreme  case  it  is  clear  that  by  thus 
virtually  giving  over  the  goods  to  the  underwriter, 
for  better  or  for  worse,  whilst  the  underwriter  in 
some  cases  would  be  subjected  to  a  loss  in  prioe 
in  the  thing  itself  dependent  on  a  fall  of  the 
market, — ^in  the  contrary  state  of  the  market,  the 
merchant  would  have  given  away  his  profit  to  the 
underwriter. 

An  example  will  make  this  plain. 

Suppose  the  insured  value  to  be  100/.,r-*that  being 
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also  the  true  average  value  of  the  goods  in  the 
market : — 

Ordinarily  they  would  have  produced  the 
mean  net  value  of      ...        .    £100    0 

They  have  actually  lost  in  quantity  one- 
fourthi  or  25  per  cent.        •        •        .        25    0 


£75    0 

There  is  a  rise  in  price  at  the  time  of 
15  per  cent. 11    5 


The  goods  actually  produce  in  the  market 

the  net  sum  of     •        •        .        •        •    £86  5 

Insured  value £100  0 

Deduct  net  proceeds       .        •        .        •        86  5 


Recovery  from  the  underwriters      •        •     £13  15 

Instead  of  25/.,  which  it  could  he  demonstrated  the 
goods  had  really  lost  in  quantity  alone.  So  that 
the  profit  the  merchants  would  have  made  on  this 
part  of  the  shipment  has  heen  given  away  to  the 
underwriters. 

But  we  are  not  left  to  conjecture  or  to  simple 
custom  in  dealing  with  such  settlements.  The  law 
has  laid  down  a  rule  which  decides  that  the  other 
method, — that  of  Particular  Average — is  the  one 
which  is  to  he  adopted  in  all  such  cases.  It  is  now 
more  than  sixty  years  since  the  cause  of  Lewis  v. 
Rucker  was  tried  hy  Lord  Mansfield :  and  that  settled 
authoritatively  the  principle,  that  a  claim  for  damage 
on  goods  arrived  at  their  place  of  destination  must 
he  made  by  a  comparison  of  their  sound  and  damaged 
values ;  and  that  what  an  underwriter  is  responsible 
for  under  his  policy  of  insurance  is  the  deterioration 


! 
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of  the  commodity  by  sea-damage,  but  he  is  not  to  be 
subjected  to  the  fluctuation  of  the  market. 

And  this  principle  has  been  consistently  acted  upon 
since  that  time.  like  most  other  rules  this  one  has 
exceptionsi  but  they  rarely  occur.  When  they  take 
place  it  is  from  the  impossibility  of  ascertaining  what 
the  real  value  would  have  been  in  the  ordinary  course. 
But  when  goods  are  unpacked  and  examined  at  a 
port  where  there  is  no  market,  and  which  only  lies 
in  the  way  to  the  place  where  the  goods  are  destined 
to  be  manufactured,  and  they  are  sold  at  that  port 
of  transit  on  account  of  damage,  it  sometimes  becomes 
necessary  to  treat  the  loss  upon  the  salvage  principle. 
This  is  really  because  one  of  the  needful  data  cannot 
be  supplied.  Any  estimate  of  sound  value  would  be 
mere  surmise  in  a  place  where  there  is  no  opportunity 
of  using  an  article  made  for  a  special  purpose  and 
to  be  employed  in  a  particular  place.  On  the  other 
hand,  the  principle  of  making  the  claim  as  a  salvage 
loss  could  not  be  adopted  as  -a  matter  of  right, 
because  it  was  as  possible  to  have  sent  forward  the 
damaged  goods  to  their  destination  as  the  sound  had 
it  been  expedient :  but  experience  had  shown  that  a 
sale  was  preferable  at  the  port  of  transit  rather  than 
at  the  place  of  manufacture,  where  it  is  possible  there 
might  be  no  buyers  at  all,  and  where  the  raw  material 
once  damaged  was  useless  for  the  purpose  for  which 
it  was  intended. 

Again,  there  are  some  objects  shipped  which  are 
valueless  if  one  of  the  set  of  packages  is  lost  or 
absent.    Thus  an  organ  would  have  no  assignable 
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value  if  one  or  two  packages  containing  pipes  or 
mechanism  were  sold.  So,  too,  an  iron  yerandali 
which  was  sent  out  to  the  West  Indies  for  llie  pur- 
pose of  surrounding  a  house,  was  damaged  by  sea- 
water  to  the  extent  of  the  contents  of  one  or  two 
boxes ;  the  rest,  being  all  connected  with  these,  had 
no  value  in  themselves,  dissociated  from  the  packages 
damaged.  This  would  be  necessarily  claimed  as  a 
salvage  loss ;  especially  if  the  verandah  had  been  made 
expressly  for  a  particular  house  or  purpose. 

And  where  the  difficulty  of  establishing  a  sound 
value  is  anticipated  when  the  policy  is  eflfected,  it  is 
a  safer  plan,  and  occasionally  adopted,  to  insert  a 
condition,  ^^  in  case  of  damage,  the  claim  to  be  settled 
on  the  salvage  principle.'*  Thus  the  door  is  shut 
against  dispute. 

Oross  and  Net  Proceeds. 

The  second  question  to  be  answered  is,-~it  being 
established  in  what  form  a  claim  for  damage  on  goods 
is  to  be  made, — Why  should  not  the  net  proceeds 
be  taken  against  a  net  sound  value  in  fixing  the 
quantum  of  that  damage?  We  shall  see  that  this 
is  a  pertinent  inquiry  and  not  very  easily  answered 
if  we  seek  only  grounds  of  reason  and  consistency. 
We  shall  also  see  that  though  the  contrary  has  been 
settled  by  law  and  very  generally  acted  upon,  in 
certain  cases  the  application  of  the  legal  rule  pro- 
duced an  absurdity  in  its  consequences  and  was 
obliged  in  practice  to  be  set  aside,  because  a  distinct 
loss  of  a  large  extent  might  notoriously  exist  on 
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some  species  of  merchandisei  and  yet  by  the  addition 
of  duties,  &o.,  a  claim  on  the  underwriters  for  it 
might  be  effectually  prerented. 

The  cause  which  decided  the  gros$  proceeds  to  1m 
the  proper  basis  for  adjusting  a  claim  for  Particular 
Average  was  that  of  Johnson  v.  Shedden,  and  is 
often  referred  to  as  '^  the  Brimstone  Case,"  that  being 
the  subject-matter  of  the  insurance.  It  was  tried 
upwards  of  half  a  century  ago  before  Justice  Law- 
rence ;  and  in  the  year  1802,  when  a  similar  question 
was  being  tried,  the  court  stated  its  approval  of  that 
decision. 

It  may  be  thought  that  in  speaking  of  legal  de«> 
cisions  and  the  judgments  delivered  by  the  Court 
after  solemn  argument  at  the  bar,  I  make  too  free  a 
comment  upon  such  verdicts,  and  speak  of  principles 
then  and  in  that  manner  laid  down,  as  if  still  they 
remained  not  definitively  settled.  My  apology  is  this, 
that  whilst  the  sanctions  of  the  law  are  to  be  revered, 
and  the  necessity  of  adhering  to  them  if  confusion 
is  to  be  avoided  is  admitted,  commerce  can  never  be 
bound  with  the  same  strictness  as  other  matters. 
It  is  so  Protean,  its  objects  are  so  various,  its  con- 
ditions fluctuate  so  often,  that  a  certain  degree  of 
latitude  and  freedom  is  necessary  to  it.  Its  trans* 
actions  are  generally  based  upon  particular  under- 
standings between  parties,  and  therefore  they  are 
much  to  be  construed  by  their  objects  and  intentions, 
which  often  being  very  special,  if  those  transactions 
are  afterwards  to  be  subjected  to  a  general,  rigorous 
rule,,  they  might  be  often  defeated.     Gentlemen  who 
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look  upon  the  mercantile  world  from  Lincoln  s  Inn 
and  the  Temple,  and  who  see  no  safety  in  any 
negotiation  that  is  not  goarded  by  strict  legal  obser* 
vances  and  documents,  would  be  amazed  at  the  risks 
and  want  of  precaution  which  daily  occur  in  the 
actual  world  of  business.  They  would  find  things 
taken  for  granted,  other  things  left  to  the  honour 
of  individualsi  or  the  custom  of  a  trade.  Whilst  to 
secure  a  jointure,  or  the  payment  of  one  hundred 
pounds  to  the  right  receiver,  the  investigating  titles 
for  sixty  years  past,  and  many  skins  of  new  parch* 
ment  may  be  absolutely  required,  they  would  see  on 
the  Stock  Exchange  one  man  intrust  a  hundred 
thousand  pounds  to  another  upon  no  other  security 
than  an  I  O  U  on  a  scrap  of  paper ;  or  one  person 
conditionally  bind  himself  to  another  in  a  bargain 
affecting  either  to  an  unlimited  amount,  without  even 
that  morsel  of  paper,  with  no  witness  present,  by 
a  mere  word  of  mouth  or  a  gesture  of  the  hand. 
For  commerce  moves  along  on  wheels  too  rapid  to 
wait  always  for  strict  legal  precautions.  In  the 
mercantile  world  frauds  are  often  practised,  the  un- 
wary  are  often  overreaxjhed.  and  the  designing  are 
for  a  time  successful ;  but  let  it  be  remembered  that 
to  hundreds  of  men  commerce  is  a  school  where  they 
learn  the  strictest  honour  and  the  most  scrupulous 
integrity;  and  their  own  punctilious  observance  of 
the  rights  of  others  makes  them  free  to  believe  in  the 
uprightness  of  those  with  whom  they  have  to  deal. 
Moreover  in  regard  to  marine  insurance  there  is 
always  an  element  mixing  with  all  the  law  which  applies 
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to  it,  modifying  it  or  restricting  it,  called  the  Custom 
of  Lloyd's.  This  ingredient  is,  indeed,  impalpable 
and  changing,  but  it  has  great  influence  in  the  inter- 
pretation of  engagements  between  the  underwriters 
and  the  assured.  And,  finally,  those  insurances  upon 
which  no  quarrel  or  question  ever  arises  are  precisely 
those  which  are  excluded  from  all  protection  or  inter- 
ference of  the  law  by  their  nature,  and  are  called 
honour  policies. 

To  return  to  the  case  of  Johnson  v.  Shedden, 
The  principle  laid  down  in  it  was  this ;  that  under- 
writers are  not  to  be  liable  for  any  loss  which  may 
be  the  consequence  of  the  duties  or  charges  to  be 
paid  after  the  arrival  of  the  commodity  at  the  place 
of  its  destination.  The  Court  held  that  the  calcula- 
tion was  to  be  made  on  the  difference  between  the  re- 
spective Gross  Proceeds  of  the  same  goods  when  sound 
and  when  damaged,  and  not  on  the  Net  Proceeds. 

Mr.  Justice  Lawrence  began  his  judgment  by  de- 
claring that  the  loss  is  to  be  estimated  by  the  rule 
laid  down  in  Lewis  v.  Buck^r,  that  the  underwriter 
is  not  to  be  subjected  to  the  fluctuation  of  the 
market;  (that  is,  that  the  loss  is  not  to  be  stated 
on  the  salvage  principle,  nor  by  comparing  the  net 
proceeds  of  the  actual  sales  of  the  damaged  goods 
with  the  price  to  arrive,  or,  in  other  words,  a  bargain 
made  before  the  goods  arrived,  to  sell  at  a  given 
price ;)  that  the  loss  for  which  alone  he  is  responsible 
is  the  deterioration  of  the  commodity  by  sea-damage ; 
and  that  he  is  not  liable  for  any  loss  which  may  be 
the  consequence  of  the  duties  or  charges  to  be  paid 
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after  the  arrival  of  the  commodity  at  the  place  of  its 
destination.  The  parties  agreed  that  the  damage 
was  to  be  ascertained  by  considering  whether  the 
commodity  was  a  third,  a  fourth,  or  a  fifth  worse: 
and  it  was  also  agreed  that  that  could  only  be  done 
by  the  price  at  the  port  of  delivery.  But  the  only 
question  was,  whether  that  price  was  to  be  ascer- 
tained by  the  net  proceeds  or  by  the  gross  produce. 
The  Court  held  that  the  calculaiion  was  to  be  made 
on  the  difference  between  the  respective  gross  proceeds 
of  the  same  goods  when  sound  and  when  damaged^ 
and  not  on  the  net  proceeds.  The  main  stress  of  the 
argument  in  favour  of  the  judgment  is  this,  that 
by  taking  the  net  proceeds  as  the  .basis  instead  of  the 
gross  it  will  happen  that  when  equal  charges  are 
to  be  paid  on  the  sound  and  damaged  commodity 
the  underwriter  will  be  affected  by  the  fluctuation  of 
the  market,  which  ought  not  to  be. 

This  then  settled  the  law  upon  the  subject;^  and 
to  underwriters  it  is  of  particular  importance  that 
it  should  be  maintained,  as  the  inclusion  of  duties, 
freight,  and  charges  is  much  in  their  favour.  It 
makes  the  merchant  divide  the  loss,  in  general,  with 
them.  For,  as  I  have  before  shown,  it  is  not  for 
the  merchant  to  insure  freight  and  duties  paid  on 
arrival, — since  that  implies  that  they  are  not  payable 
if  the  goods  do  not  arrive,  and  therefore  are  not  at 

*  In  the  Policy  of  a  Spanifih  Company,  the  Compagnia  Oenerol 
E$panola  de  Seguros^  the  condition  is  specially  introduced,  that  in 
claims  for  Particular  Average  they  shall  be  stated  on  the  gross 
proceeds. 
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his  risk.  Besides  he  has  no  legal  right  to  insure 
the  freight)  which  is  the  insurable  interest  of  the 
shipowner.  Then,  the  value  insured  may  be  con- 
sidered to  be  thus :  Cost  of  goods,  +  charges  till 
shipped  and  cost  of  insurance,  +  expected  profit. 
And  the  saleable  value  in  the  market  on  arrival  may 
be  taken  to  be,  the  foregoing  cost,  charges,  and 
expected  profit,  +  freight,  +  duties  and  charges  at  the 
place  of  destination.  So  that  generally  speaking  the 
sound  value  will  stand  at  a  higher  figure  than  the  in- 
sured value ;  and  any  loss  on  a  sale  will,  to  the  extent 
of  the  difierence  between  those  two  values,  have  a  < 
proportion  thrown  ofl^,  which  the  merchant  must  bear. 
The  subject  of  gross  or  net  proceeds  has,  in  spite  of 
this  famous  decision,  been  the  vexed  question  of  half 
a  century.  Esch  new  generation  of  merchants  coming 
to  effect  insurances  stumbles  at  the  same  difficulty, 
and  asks  for  infonnation  in  nearly  the  same  words. 
It  will  be  useful,  then,  to  endeavour  to  sift  the  matter 
thoroughly  and  try  to  come  to  some  conclusion  about 
it.  The  difficulties  mainly  arise  from  persons  ap- 
proaching the  question  from  two  opposite  sides  and, 
consequently,  viewing  it  in  two  different  lights.  The 
special  point  at  which  we  should  seek  to  arrive,  and 
which  being  apprehended  would,  it  appears  to  me,  go 
far  to  decide  the  contention,  is  this, — whether  a  parti- 
cular loss  in  the  value  of  damaged  goods  is  an  actual 
loss  of  part  of  the  thing  itself  independent  of  duties 
and  charges,  which  are  to  be  considered  external  and 
accidental ;  or,  whether  that  loss  is  a  fluctuating  one, 
dependent  in  a  measure  on  those  duties  and  charges, 

o  2 


196  PARTICULAR  AVERAGE. 

enlarging  or  diminishing  with  the  addition  or  subtrac- 
tion of  them.  The  assured  invariably  assumes  the 
former  to  be  the  case,  that  is,  the  reality  of  the  loss 
on  the  goods ; — whilst  the  law  seems  to  have  assumed 
the  latter  position,  viz.,  the  unreality  of  the  loss. 

We  wiU,  therefore,  take  these  two  assumptions 
separately.  And  first  we  will  put  the  case  in  a 
common  formula.  Suppose,  as  above,  the  invoice, 
cost,  +  charges,  +  expected  profit  on  certain  goods, 
to  be  valued  in  the  policy  at  100/.  Let  the  sound 
value  of  these  goods  in  the  market  to  which  they  are 
sent,  viz.  the  long  or  gross  price,  including  freight, 
duty  and  charges,  be  150/.  Let  the  gross  proceeds  of 
them  in  a  damaged  state  be  100/.  The  loss  will 
therefore  be  50/.  Consequently,  if  150/.  have  a  loss 
of  50/.,  100/.  insured  will  have  a  loss  of  33/.  Qs.  8^., 
which  the  underwriters  will  pay ;  and  the  merchant 
has  to  bear  the  difference,  viz.  16/.  13^.  Ad. 

The  merchant  argues  in  this  manner  ; — I  am  thus 
subjected  to  the  arbitrary  addition  of  freight,  duty, 
&c.,  to  the  value ;  the  only  effect  of  which  is  to  de- 
prive me  of  part  of  the  sum  I  should  have  to  recover 
on  the  policy.  For,  the  50/.  deficiency  is  the  actual 
deficit  in  the  nature  of  the  thing  itself,  and  is  the 
exact  equivalent  to  what  the  goods  have  lost  in  quality 
by  sea-damage.  Had  these  goods  been  sold  in  bond 
and  with  freight  and  charges  deducted,  the  same 
quantum  of  loss  would  have  been  shown  on  them, 
since  that  loss  is  actual  and  real.  Li  this  case  the 
short,  or  net,  sound  value  would  have  been  100/.  and 
the  net  sales  50/*    The  loss,  therefore,  still  would  be 
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50/.  And  as  the  sound  and  insured  values  would 
have  coincided,  I  should  have  recovered  my  loss  in 
full.  And  I  am  not  necessarily  involved  in  freight 
and  duties.  The  true  increase  of  value  hy  change  of 
place  I  have  provided  for  in  the  profit  I  included  in 
my  insurance,  and  which  the  result  of  the  sale  justi- 
fies. If  really  there  be  a  loss  on  freight  let  it  be 
claimed  on  the  shipowners  freight  policy,  but  do  not 
let  it  interfere  with  my  goods,  since  it  shows  an  un- 
true and  imaginary  value,  a  value  which  never  enters 
my  pocket,  and  the  action  of  which  is  detrimental  to 
me.  And  in  regard  to  the  duty,  the  underwriters 
always  assert  that  they  are  unconcerned  in  duty  alto- 
gether, are  not  to  be  afiected  by  it.  Let  it  be  so : 
discard  it  from  the  price ;  and  let  us  deal  with  what 
we  are  concerned,  viz.  the  value  of  the  thing  itself. 

To  make  this  clearer,  let  us  suppose  that  the  goods 
consisted  of  saltpetre,  and  that  the  damage  had  the 
effect  of  reducing  the  quantity  but  not  the  quality  of 
the  goods.  Suppose  that  50  per  cent.,  one  half,  of 
the  saltpetre  were  washed  away.  Could  any  addition 
or  subtraction  of  duty  or  charges  alter  that  fact? 
Would  it  be  right  by  any  legerdemain  of  duties,  &c., 
to  make  it  appear  that  though  it  were  certain  half  my 
saltpetre  was  washed  out,  only  33  per  cent,  was  to  be 
paid  on  the  policy  ? 

Let  us  take  another  case ;  one  in  which  the  freight 
has  been  paid  at  the  shipping  port,  and  it  is  customary 
to  sell  the  goods  in  bond.  Their  sound  value  is  100/. 
They  sell  for  50/.  The  loss  is  50/.  The  price  given 
by  the  buyers  indicates  the  true  quantum  of  damage. 
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for  they  would  not  give  more  than  the  goods  were 
worth.     Let  the  insured  yalue  he,  as  before,  100/. 

Now  if  this  case  is  to  be  subjected  to  the  arbitrary 
addition  of  duty  in  stating  the  Average,  the  damage 
which  was  fixed  without  mistake  at  50  per  cent,  will 
be  reduced  proportionably  to  40  or  any  percentage 
according  to  the  duty  added.  So  that  afterwards, 
when  the  insured  value  is  applied,  40/.  or  some  smaller 
sum  will  be  only  recovered,  although  50/.  was  the  sum 
really  lost  by  sea-damage. 

Sometimes  principles  are  only  recognised  when  they 
are  seen  in  an  exaggerated  condition ;  when  the  case 
is  reduced  to  an  absurdity.  They  are  acknowledged 
then ;  but  still  are  not  always  thereafter  acted  upon, 
because  their  very  distortion  to  the  extreme  limit 
prevents  their  being  identified  with  more  moderate 
instances,  which  are,  nevertheless,  the  same  in  nature 
and  only  differ  in  degree. 

There  are,  accordingly,  some  exceptional  cases  in 
which  the  legal  rule  has  had  to  be  broken  through, 
and  has  been  customarily  discarded.  I  allude  espe- 
cially to  tobacco  and  tea.  The  duty  on  the  former  is 
sometimes  as  much  as  700  per  cent,  of  the  price  in 
bond  ;  on  the  latter  it  is  oft^n  between  200  and  300 
per  cent.*'  The  injustice  became  too  grossly  apparent 
of  letting  duty  come  between  the  suffering  merchant 
and  his  insurers,  and  thus  putting  him  out  of  a  claim 
for  damage  sustained.  When  the  price  of  tobacco  is  at 
4d.  per  lb.,  and  owing  to  sea-damage  it  only  produces 

*  In  consequence  of  the  reduction  of  the  tea  duty,  the  dispropor- 
tion is  not  so  great  now. 
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3d.  per  lb.,  it  is  perfectly  obvious  tbat  there  is  a  loss 
sustained  on  the  thing  itself  of  Id.  per  lb.,  or  25  per 
cent,  of  its  value.  And  the  value  insured  is  generally 
about  the  same  price.  Now  if  to  this  net  price  of  4d. 
per  lb.  we  were  obliged  to  add  the  duty  of,  say,  700 
per  cent,  or  2s,  4d.f  we  should  have  a  sound  value  of 
28.  8d.  per  lb.  And  the  damaged  value  being  3d. 
per  lb.|  and  duty  2s.  4d.f  gives  2s.  7d.  per  lb.,  there 
will  still  remain  an  absolute  loss  of  Id.  per  lb.,  but 
which  instead  of  being  25  per  cent,  in  ratio  is  now 
reduced  to  the  proportion  of  3^  per  cent.  And 
suppose  the  hogshead  to  be  insured  for  20/<,  instead 
of  the  loss  being  5/.,  it  would  be  reduced  to  12s.  6d.^ 
and  would  only  be  claimable  in  rare  instances. 

Well,  then,  the  bonded  price  of  tobacco  has  been 
conceded,  and  so  also  has  that  of  tea.  For  take  the 
price  of  Congou  in  bond  to  be  lOd.  per  lb.,  and  the 
difference  in  consequence  of  damage  to  be  2d.  per  lb., 
the  rate  of  loss  is  20  per  cent. ;  and  if  the  chest  be 
insured  for  41.  the  claim  against  the  underwriters  is 
l6s.  But  when  we  come  to  add  the  duty  of  2^.  4^.* 
per  lb.  to  the  sound  and  damaged  prices,  we  still  re- 
tain the  absolute  loss  of  2d.  per  lb.,  but  the  rate  of 
loss  is  now  reduced  on  the  gross  or  long  value  of 
2s.  10|i/.  to  5i^  per  cent.,  making  the  sum  claimable 
from  the  underwriters  only  4s.  8d.  instead  of  I6s. 

Then  we  ask,  is  there  anything  exceptional  in  the 
nature  of  these  two  cases  that  takes  them  out  of  the 
rule,  or  is  it  that  they  really  demonstrate  the  justice 
of  all  similar  cases,  however  results  may  differ  in  de- 

♦  This  was  written  before  the  reduction  of  the  duty  an  tea. 
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gree?  The  merchant,  who  is  still  supposed  to  be 
speaking,  will  decide  without  hesitation  that  the  prin- 
ciple of  assuming  the  net  proceeds  can  only  be  the 
true  one,  since  by  the  opposite  course  he  is  deprived 
of  part  of  that  loss  to  protect  himself  against  the 
whole  of  which  was  his  object  in  insuring. 

Now  hear  the  other  side  ;  and  suppose  the  arguist 
to  be  an  underwriter.  First  we  have  the  law  on  our 
side ;  for  it  says  that  the  calculation  of  the  Average 
shall  be  made  upon  the  gross  proceeds  of  sound  and 
damaged  goods,  and  not  net  proceeds.  We  will  leave 
out  of  sight  the  argument  there  used  about  the  non- 
interference of  duties  and  charges,  because  it  unfortu- 
nately tells  against  the  conclusion ;  and  an  umpire 
might  possibly  agree  in  our  opponent's  view  for  the 
reasons  our  own  advocate  assigns. 

We  cannot,  perhaps,  defend  the  principle  of  adding 
duty  to  goods  which  have  been  sold  in  bond  and  the 
sound  value  also  given  in  bonded  price,  or  ascertained 
comparatively  from  similar  sound  goods  sold, — except 
on  the  ground  of  consistency,  to  give  uniformity  to 
that  principle.  Our  contention  relates  to  goods  sold 
duty-paid,  and  when  the  sound  value  is  given  in  the 
same  way.  We  are  not  in  this  case  building  up  a 
factitious  sound  value  purposely  to  out-top  the  insured 
value,  and  thus  to  cast  away  part  of  the  loss  exhibited 
on  the  original  smaller  value ;  we  are  dealing  with  an 
actual  fact;  viz.  that  on  a  certain  duty-paid  and 
freight-paid  price  given  in  the  market,  there  was  a 
certain  difference  or  loss  arising  primarily  from  sea- 
damage.    This  is  established  as  a  proportion  or  ratio. 
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and  is  applied  to  the  insured  value.  If  the  insured 
value  be  less  than  that  value  (and  it  generally  is  less), 
a  part  of  the  loss  will  fail  to  be  recoverable  from  the 
underwriters ;  it  being  the  proportion  of  loss  inherent 
in  the  freight  and  charges ;  for  they,  if  we  may  use 
the  expression,  sympathize  with  the  subject-matter 
with  which  they  are  associated ;  insomuch  that  the 
loss  appertaining"  to  the  duty  is,  or  ought  to  be,  reco- 
verable from  the  customs  on  application  and  proof: 
and  when  there  is  also  a  loss  of  quantity  in  the  goods, 
the  duty  on  the  deficient  part  is  never  even  levied.  It 
is  true  that  there  are  such  cases,  as  in  Sicily,  where 
the  duty  is  charged  on  the  quantity  deficient  as  well 
as  the  quantity  arrived ;  but  this  extreme  hunger  of 
the  customs  is  rare  and  exceptional. 

We  consider,  then,  that  the  larger  loss  on  a  larger 
sum  is  as  much  inherent  in  the  surplus  over  insured 
value  as  it  is  in  the  amount  of  value  insured.     That 
in  dealing  with  larger  sums  mer- 
chants and  brokers  make  propor- 
tionally larger  differences  than  they 
would  on  smaller  amounts.    It  is 
as  if  the   arc  of  a  circle  being 
a  —  i,   that   arc  will    be   a  —  b       \      ^       y'    / 
when  the  radius  of  the  circle  is  ^^'*^..      ...-''' 

extended  from  ca  to  ca. 

Thus ;  suppose  we  had  the  example  before  us  of 
the  same,  or  similar,  goods  being  sold  in  bond  and 
es  charges ;  and  again,  with  duty  and  charges  paid. 
We  assert  that  something  of  the  following  result 
would  be  the  consequence. 
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Let  the  infared  yalne  be  100^.  Let  the  bonded 

or  short  sound  value  be    •        .        .         .    £100 
Let  the  bonded  or  short  damaged  price  be     •        80 


The  loss  will  be         .        .        .      £20 
or  one-fifth  part. 

And  when  duty  and  freight  are  paid,  let  the 
sound  value  be £150 

Then  we  maintain  that  the  damaged  price 
would  be         .••...      120 


And  the  loss  consequently  .        •     £30 
or,  still  one-fifth. 

Because  we  see^  throughout  trade,  certain  proportions 
preseryed  not  onlj  in  the  prices  of  several  qualities 
btU  in  the  differences  themselves  between  prices. 
Thus,  for  illustration,  we  see  in  pepper,  worth,  sound, 
4id.  per  Ih.,  the  first  class  damaged  will  prohahly 
produce  ^.  less.  Whilst  in  Congou  tea  at  lOd. 
per  lb.  sound,  the  first  class  damaged  will  probably 
bring  Id.  less;  and  in  silk  at  10^.  per  lb.,  sound 
price,  the  difference  for  first  class  damage  will  he  Is. 
per  lb.  There  being  a  gradation  in  the  differences 
we  make  having  a  relation  to  the  price  itself. 

To  give,  once  more,  a  familiar  example.  Suppose 
in  buying  a  pony,  6/.  were  allowed  me  for  a  defect 
discovered,  I  should  not  accept  an  allowance  of  51* 
for  the  same  defect  in  buying  a  hunter,  but  probably 
20/.  So  that  the  difference  a  buyer  makes  between 
sound  and  damaged  condition  in  purchasing  goods, 
bears  itself  a  relation  to  the  price  of  the  article. 

This  I  imagine  to  be  all  that  can  be  urged  in 
favour  of  taking  a  duty-paid  price  as  the  basis  for 
ascertaining  the  loss  claimable  from  an  underwriter. 
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And  the  conclusioD  I  come  to  is  this,  that  when 
goods  are  really  sold  duty  and  freight  paid,  and  the 
sound  value  is  estimated  on  the  same  scale,  then, 
the  long  price  should  be  adhered  to  in  finding  the 
proffbrtion  applying  to  the  sum  insured;  but  when 
goods  are  sold  in  bond  or  free  from  charges,  thmi 
the  short  or  net  price  is  to  be  taken ;  and  the  addition 
to  it  of  duty  and  charges  is  an  arbitrary  and  im- 
proper method,  and  does  not  ^ve  the  true  recovery 
to  the  merchant  for  sea-damage  sustained. 

Excepted  Articles. 

Even  when  the  duty-paid  price  principle  is  con* 
sidered  to  be  firmly  established,  there  are  in  practice 
numerous  exceptions  to  the  rule.  I  have  mentioned 
tea  and  tobacco.  Sugar  from  Havana  and  Brazil 
is  also  favoured,  though  not  on  the  same  grounds. 
And  indeed  it  may  be  said  that  goods  which  are 
invariably  sold  in  bond,  either  here  or  abroad,  are 
to  be  calculated  on  the  net  and  not  the  gross  price. 
Where  duties  are  so  small  as  to  afiect  the  price  in 
an  insignificant  degree,  it  is  not  of  much  moment 
whether  the  duty  be  included  in  the  price  or  not. 

Exchange  of  Weight. 

The  next  question  in  reference  to  claims  for  damage 
to  goods  is  in  regard  to  the  weight.  Some  species 
of  merchandise  increase  in  weight  by  sea-damage, 
such  as  cotton  and  wool.  Some  kinds,  on  the  other 
hand,  lose  weight,  as  sugar,  saltpetre,  &c.  Some 
sorts  of  goods  vary  in  weight  according  to  the  weather 
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prevailing  at  the  time  of  their  being  landed  and 
afterwards.  Silk  is  such  an  article ;  and  as  it  is  one 
also  of  great  value,  the  difference  of  a  single  pound 
in  a  bale  must  be  accounted  for. 

There  are  several  methods  for  ascertaining  the 
proper  sound  weight  of  damaged  goods.  When  the 
weights  run  pretty  evenly  throughout  the  parcel, 
the  simplest  way  is  to  select  the  sound  packages  and 
find  the  average  weight  of  them  in  that  manner.  A 
still  more  exact  method,  and  one  absolutely  necessary 
to  be  pursued  when  the  packages  vary  very  much 
in  weight,  is  to  select  the  invoice  weights  of  the 
sound  packages  and  their  landing  or  sale  weights, 
and  thus  to  establish  the  exchange  or  rendiment  of 
the  invoice.  The  invoice  weights  of  the  damaged 
having  been  also  culled  out,  they  can  be  converted 
into  English  weight  with  exactitude. 

Credit  and  Discount. 

When  there  is  damage  on  outward-bound  merr 
chandise,  the  unsound  portions  are  usually  ordered 
by  the  surveyors,  who  are  frequently  English  mer- 
chants, or  by  Lloyd's  Agent,  to  be  sold  by  public 
auction :  and  the  condition  of  a  sale  is  nearly  always 
that  the  price  is  to  be  for  cash.  But  the  sound  value 
is  generally  given  at  the  usual  credit  of  the  place ; 
where  it  is  not,  it  is  so  expressed,  and  is  stated  to 
be  for  cash.  It  is  highly  necessary  that  both  prices 
should  be  placed  on  the  same  footing.  Both  must 
be  for  cash  or  both  for  credit,  or  we  are  again  com- 
paring dissimilars,  just  as  much  as  if  we  took  the 
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value  of  the  sound  at  one  place  or  time,  and  the 
value  of  the  damaged  at  another  place  or  time.  In 
London  the  distinction  of  cash  and  credit  is  seldom 
made  in  sound  and  damaged  prices. 

Selection  of  Damage. 

In  all  foreign  parts  it  is  highly  desirahle  that  pro- 
ceedings ahout  damaged  goods  should  he  conducted 
under  the  direction  and  surveillance  of  Lloyd's  agent 
or,  if  there  is  not  one,  of  the  British  consul.  Lloyd  s 
agent  should  witness  each  stage  of  the  proceedings. 
He  should  appoint  surveyors  whom  he  knows  to  be 
reliable  persons  and  acquainted  with  the  kind  of 
goods  which  they  are  to  inspect.  Where  there  are 
trade  brokers  he  wiU  nominate  one  or  more  to  certify 
to  the  sound  price  of  the  goods. 

An  important  object  of  Lloyd's  agent's  inter- 
ference is  to  prevent  a  wholesale  condemnation  of 
goods.  In  some  places  it  is  customary  for  the  mer- 
chants to  have  whole  packages  of  goods  condemned 
upon  a  very  slight  amount  of  damage.  This  is 
often  the  case  with  manufactures  where  there  is  only 
a  partial  damage  of  the  contents,  many  pieces  being 
sound.  It  is  highly  desirable,  in  justice  to  the 
underwriters,  that  the  damaged  goods  alone  should 
be  sold,  the  sotmd  portion  being  selected  from  them. 
Orders  to  this  effect  have  been  sent  and  enforced 
by  the  Committee  for  managing  the  affairs  of  Lloyd's 
to  all  their  agents.  The  plan  of  selection  cannot 
always,  however,  be  carried  out.  It  sometimes  hap- 
pens that  the  contents  of  a  package  are  a  set,  or* 
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assortment,  and  that  the  abstraction  of  part  from  it 
leaves  the  remainder  unsaleable,  or  only  saleable  at 
a  reduced  price,  although  it  is  not  sea-damaged,  and 
may  therefore  be  said  to  be  sound.  Again,  it  is  often 
the  case  that  goods  are  sent  and  insured  to  a  certain 
great  town  or  emporium  where  the  damage,  if  any 
exists,  is  inspected,  and  the  injured  goods  are  sold. 
Nevertheless  the  object  of  the  merchant  in  sending 
them  to  that  place  may  be  not  to  make  it  their  ulti- 
mate destination,  but  that  they  may  afterwards  make 
their  way  into  the  interior  of  the  country.  And  in 
this  case,  if  out  of  100  pieces  of  goods  contained 
in  a  bale  70  pieces  were  to  be  found  damaged  and 
30  pieces  sound,  the  segregation  of  those  sound 
pieces  might  embarrass  the  merchant  and  entail  a 
considerable  loss  upon  him.  For  he  may  be  unable 
to  sell  them  where  he  resides  to  advantage,  and 
he  cannot  send  up  the  relics  of  a  package  to  the 
interior  without  their  sustaining  a  great  depreciation. 
Whilst,  therefore,  there  is  great  reason  for  endea- 
vouring to  confine  the  sale  of  damaged  goods  to  the 
actual  number  of  damaged  pieces,  the  nature  of  things 
will  not  always  permit  this.  I  have  known  under* 
writers  take  very  strong  determinations  upon  this 
point,  and  throw  out  part  of  the  claim  because  the 
sound  portions  had  not  been  extracted  from  the  bales. 
But  they,  perhaps,  forget  the  equitable  view  that 
must  be  taken  of  bond  Jide  transactions  amongst 
people  of  good  credit.  They  must  remember  that 
what  they  do  not  pay  must  fall  on  the  assured,  the 
shipper,  who  had  no  more  power  than  themselves  to 
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interfere  with   proceedings  taking  place  thouBands 
of  miles  away  from  him,  and  who  has  paid  the  under- 
writers a  premium  for  a  reasonable  protection  or 
indemnity.    Nor  are  they  to  forget  that  the  insurance 
on  manufactures  is  couched  in  such  words  as  these, 
^^on  packages  of  goods:*'  with  a  proviso  in  case  of 
damage,  t<  to  pay  Particular  Average  on  each  package/' 
A  package  therefore  being  damaged,  it  may  well  be 
looked  upon  in  its  integrity.     It  is  a  damaged  bale 
or  case.    It  is  not  at  all  clear  that  it  is  to  be  dealt 
with  by  separation,  for  then  the  words  of  the  Average 
clause  in  the  policy  might  as  well  have  run,  ^*  to  pay 
Average  on  each  piece  of  goods  in  a  package."    All 
proper  precaution  is  to  be  used  at  the  place  of  desti- 
nation to  prevent  loss  that  by  any  adopted  means 
can  be  avoided ;  but  if  by  nothing  that  the  agents 
or  consignees  can  do  a  certain  loss  can  be  escaped 
even  on  the  pieces  not  actually  touched  by  water,  the 
policy  is  anything  but  an  indemnity  to  the  merchant 
when  it  saddles  him  with  a  loss  clearly  consequential 
upon  sea-damage.     He  may  very  properly  say,  **  This 
package  was  sea-damaged,  and  you  are  to  indemnify 
me  for  the  loss  on  that  package."    To  say  that  an 
underwriter  is  unconcerned  in  what  becomes  of  the 
five,  or  fifteen,  or  thirty  pieces  undamaged  out  of 
a  whole  package,  the  remainder  of  which  is  sea- 
damaged,  is  nearly  as  unreasonable  as  to  say  that 
every  sound  fibre  in  a  bale  of  hemp  or  a  package 
of   silk   is  to  be   selected,    and   that  the  loss  on 
those  few  fibres  will  not  be  admitted  by  the  under- 
writers. 
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Moreoyer  it  is  to  be  considered  that  no  real  loss,  or 
very  little,  ought  in  general  to  be  sustained  by  selling 
the  balance  of  sound  pieces  with  the  damaged ;  be- 
cause their  admixture  will  raise  the  price  of  the  whole 
number.  And  it  is  not  at  all  a  fair  method  of  arrange- 
ment in  a  case  where  the  sales  of  sound  and  damaged 
pieces  in  a  whole  bale  are  inseparably  blended,  and 
show  a  certain  percentage  of  loss  on  the  hundred 
pieces,  common  to  the  whole,  to  deduct  from  the  loss 
on  the  bale  the  percentage  of  damage  on  the  insured 
value  of  the  pieces  sound.  For  those  sound  pieces, 
even  supposing  them  to  have  sold  at  some  depreciation 
themselves,  were  the  redeeming  portion  of  the  package, 
and  certainly  were  not  depreciated  either  in  ratio  of 
the  damaged  pieces  or  of  the  common  percentage. 
And  yet  I  have  heard  an  underwriter  strongly  assert 
that  the  sale  of  sound  pieces  with  the  damaged,  in  a 
package  where  both  existed,  tended  rather  to  depress 
than  to  raise  the  standard  of  price  for  the  whole.  The 
assertion  was  as  philosophical  as  if  one  were  to  affirm 
that  water  of  212^  being  poured  into  water  of  40^  of 
temperature,  the  result  would  be  a  common  tempera- 
ture of  30®. 

Whenever,  then,  the  damaged  pieces  can  be  selected 
from  the  sound  without  breaking  up  an  assortment  or 
leaving  an  unavoidable  loss  on  the  sound  remainder, 
that  course  should  be  taken.  But  if  it  cannot  be 
done  without  loss  on  the  sound  balance,  then  it  is  the 
assortment  or  the  package  which  is  the  unity  in- 
suredj  and  of  which  the  underwriters  guarantee  the 
safety. 
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Prejvdice  and  consequential  Damage. 

This  leads  me  to  consider  the  unsettled  and  diffi* 
cult  question  of  consequential  damage.  The  loss  left 
on  the  sound  pieces  just  spoken  of  was  clearly  a 
depreciation  consequential  on  their  association  with 
the  damaged  pieces  in  the  same  package.  And  there 
are  various  other  ways  in  which  goods  are  prejudiced 
in  quality  and  price  although  not  touched  themselves 
by  sea-water.  The  most  direct  of  indirect  damage  is 
injury  by  the  vapour  or  noxious  exhalations  proceeding 
from  actually  damaged  goods  in  a  ship's  hold.  Here, 
if  the  quality  of  the  goods  themselves,  as  distinguished 
from  the  external  package,  be  reduced,  there  is  no 
reason  why  the  underwriters  should  not  bear  the  loss 
thus  produced ;  always  bearing  in  mind  that  although 
the  loss  be  only  a  consequential  and  not  a  direct  one, 
it  is  a  real  loss,  and  unquestionably  arises  from  sea- 
water  as  the  first  cause.  The  vapour  may  affect  the 
appearance,  and  the  effluvium  injure  the  flavour  of 
articles  of  delicate  character. 

Underwriters*  liability  for  this  species  of  injury  was 
affirmed  in  the  cause  of  Montoya  v.  London  Assurance 
Company,*'  where  it  was  held  that  if  a  portion  of  a 
cargo  is  damaged  by  sea-water,  and  the  vapour  from 
the  sea-water  or  the  foetid  odour  arising  from  the 
goods  through  such  sea-damage  injures  another  portion 
of  the  cargo  above  them,  whether  the  same  or  a  dif* 
ferent  description  of  goods,  the  underwriters  are  liable 
for  the  damage  as  being  occasioned  by  a  peril  of  the 
sea. 

*  Exchequer,  May,  1851. 

P 
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But  where  the  steam  or  fumes  only  affect  the  pack- 
age and  not  the  contents  the  question  is  not  so  easily 
disposed  of*  Tea  is  the  article  chiefly  concerned^  and 
^^  stained  packages ''  of  tea  have  long  created  serious 
discussions  between  the  merchant  and  underwriter. 
The  process  of  the  damage  is  as  follows.  The  external 
package  exhibits  stains  and  the  peeling  off  of  the 
paper,  or  other  indications  of  damage.  These  packages 
are  therefore  set  aside  for  inspection.  The  inner 
package  consists  of  lead,  which  must  be  cut  open ; 
this  having  been  done,  although  no  damage  is  found 
to  exist  in  the  tea  itself  these  chests  come  prejudiced 
before  the  buyers,  from  the  fact  that  they  had  been 
subject  to  suspicion,  and.  that  their  external  condition 
was  inferior  to  the  others  and  exhibited  symptoms  o^ 
injury.  Tea  is  so  delicate  an  article  that,  like  Cesar's 
wife,  it  must  not  only  be  free  from  fault,  but  must  be 
free  from  suspicion  of  fault :  and  the  cutting  open  the 
lead  is  itself  a  detraction.  But  the  underwriters 
argue  that  they  insure  the  tea  itself,  and  not  the 
package.  This  is,  however,  erroneous.  They  insure 
both  the  article  and  the  package  which  contains  the 
article.  I  think  they  stand  in  this  respect  in  the 
place  of  the  merchant  whom  they  insure.  And  if  he 
by  the  consequence  of  sea-water  be  subjected  in  a 
legitimate  and  comprehensible  manner  to  a  loss  on 
his  goods,  I  cannot  but  conclude  that  the  underwriters 
who  guarantee  him  are  bound  to  put  themselves  in  his 
position.  I  shall  not  say  more  on  this  subject, 
because  it  happens  to  be  one  under  investigation  and 
discussion  at  the  present  time  both  here  and  in  China: 
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and  it  is  unquestionable  that  from  some  cause  or 
causes  great  quantities  of  tea  haye  latterly  reached 
this  market  very  much  out  of  condition.  The  cause 
may  be  temporary  and  pass  away  again,  and  the  dis- 
cussions  may  subside. 

But  a  lower  price  may  have  to  be  submitted  to  on 
tea  even  without  the  external  staining, — from  mere 
prejudice.  The  fact  of  very  fine  and  delicate  teas 
coming  out  of  a  ship  which  has  had  extreme  damage 
in  other  parts  of  her  cargo,  gives  a  pHmd  fade  pre- 
sumption that  the  quality  of  the  tea  has  suffered. 
Where  the  circumstances  of  a  ship's  voyage  are  very 
strong,  this  is  a  sort  of  claim  that  would  probably  be 
met  by  the  underwriters  in  a  compromise.* 

Losi  of  LabeU. 

The  effects  of  sea-water  on  the  external  packages, 
though  it  never  reach  the  article  itself,  may  be  very 
serious.  With  pickles,  sauces,  some  wines  and 
liqueurs  and  confectionery,  the  preservation  of  the 
labels  is  of  the  utmost  consequence :  their  injury  or 
loss  makes  the  goods  nearly  unsaleable  ;  not  only  be- 
cause the  unsightliness  of  the  bottles,  &c.,  acts  against 
the  retailing  of  them,  but  still  more,  because  the 
kinds  cannot  be  distinguished  or  warranted.  Here, 
then,  sea-damage  to  an  external  part  is  of  as  great 

*  The  following  clause  has  been  recently  adopted  by  the  London 
insurers  to  ayoid  future  questions  of  this  kind  respecting  tea: — 

"  Arerage  payable  on  each  ten  chests  following  landing  numbers ; 
but  no  claim  to  attacKfor  wet  or  damp  in  respect  of  any  chest  (or 
other  package),  unless  the  tea  therein  shall  have  been  in  actual 
contact  with  sea-water." 

p  2 
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depreciating  power  as  if  it  happened  to  the  suhstance 
itself  in  other  kinds  of  goods ;  and  there  can  he  no 
reason  for  underwriters  rejecting  a  claim  in  respect  of 
this  kind  of  loss. 

Bursting  of  Bottles. 

At  first  sight  it  would  seem  that  liquids  in  corked 
and  capsuled  hottles,  as  champagne ;  or  corked  and 
tied  only,  as  ale  and  heer, — ^would  he  particularly  free 
from  effects  of  damage.  It  is  not  always  so,  however. 
The  straw  in  which  the  bottles  are  packed  becomes 
wet,  rotten,  heated ;  then  the  corks  fly  and  the  bottles 
burst,  and  there  is  often  under  these  circumstances  a 
great  amount  of  damage.  This,  too,  is  claimable  of 
the  underwriters. 

Furniture  also  suffers  much  when  the  straw  with 
which  it  is  packed  in  crates  and  cases  gets  rotten. 
The  support  being  gone,  the  furniture  becomes  loose 
in  the  package  and  breakage  ensues.  Even  marble 
tops  of  tables  and  washing-stands  are  broken  in  this 
way.  .  Sea-water,  too,  and  vapour  destroy  the  polish, 
and  dissolve  the  glue  in  the  joints. 

Liquids. 

The  liability  of  all  liquids  to  loss  by  ullage  pro* 
ceeding  from  the  casks  leaking,  even  where  no  specific 
injury  has  happened,  is  so  notorious  that  it  makes 
claims  on  liquids  difficult  to  settle  with  underwriters. 
Some  of  the  latter  even  maintain  that  they  are  not 
liable  in  respect  of  loss  of  liquids.  This  is  a  clear 
mistake ;  and  unless  they  insert  the  warranty  which 
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exists  in  several  East  Indian  policies  excepting  loss  on 
liquids  they  are  not  exempt  from  claims.  But  ss 
ullage  or  leakage  is  of  so  common  occurrence,  it  re* 
quires  very  clear  and  definite  evidence  that  there  was 
violence  or  some  real  cause  of  loss  on  the  voyage,  and 
that  the  loss  of  the  liquid  was  not  the  result  of  faulty 
or  unseasoned  packages ;  neither  that  it  arose  from 
imperfect  quoining  and  stowage.  It  is  necessary  to 
show  hy  the  ship's  protest  that  at  some  period  an 
undue  and  accidental  pressure  was  exerted  on  the 
casks.  The  disturbance  of  the  stowage  of  carffo  by 
a  .Up  b,i»g  .h^n  0.  h.r  beam^X  by  ..rili^ 
the  ground  suddenly,  is  sufficient  to  account  for  pres- 
sure and  consequent  loss.  But  even  when  a  claim  is 
established,  the  ordinary  loss  by  ullage  which  experi- 
ence has  ascertained  should  be  deducted  from  it.  The 
law  does  not  lend  much  countenance  to  the  setting  up 
the  ^*  usage  of  Lloyd's  **  against  underwriters'  genera' 
liability.  So  in  the  present  instance ;  when  it  appeared 
that  oil  had  been  lost  by  leakage,  caused  by  the  violent 
labouring  of  the  ship  in  a  cross  sea.  Lord  Denman 
refused  to  admit  evidence  of  a  usage  of  Lloyd's  to  the 
effect  that  unless  the  cargo  was  shifted,  or  the  casks 
damaged,  underwriters  were  not  liable  for  any  extent 
of  leakage,  however  caused,  as  a  loss  by  the  perils  of 
the  seas.  His  lordship  told  the  jury  to  consider  for 
themselves  whether  in  their  opinion  the  damage  to 
the  oil  was  in  fact  caused  by  the  perils  of  the  seas. 
"  It  may  be  very  convenient,"  said  his  lordship,  "  for 
the  underwriters  to  have  such  a  general  rule,  and  for 
the  commercial  world  to  submit  to  it ;  but  if  they 
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mean  thereby  to  control  the  effect  of  a  plain  instru* 
mentf  they  should  introduce  ite  terms  into  the  policy."  * 

Liquids  that  are  packed  in  tins,  such  as  castor  oil, 
occasionally  leak  out  from  the  sea-water  having  acted 
on  the  soldering  of  ihe  cases  and  sometimes  having 
corroded  the  tin  plate  itself. 

A  fire  occurring  in  a  ship  will  account  for  excessive 
leakage  both  from  casks  and  tins,  though  it  may  not 
have  touched  them  itself. 

Oil  Damage. 

Among  consequential  damages  must  be  placed  the 
damage  done  to  goods  by  oil,  by  tar,  and  by  bilge- 
water,  no  one  of  which  ought  to  have  had  any 
proximity  to  dry  goods.  It  may  happen  from  want 
of  proper  stowage  and  dunnage;  but  it  may  also 
happen  from  sea-perils,  from  there  being  so  great  a 
leak  that  oil  and  tar,  which  may  have  escaped  and 
found  their  way  to  the  bottom  of  the  vessel,  may  have 
been  upborne  by  the  water  in  the  ship  and  deposited 
on  the  goods,  which  may  nevertheless  have  been  pro- 
perly stowed.  If  an  interval  elapse  before  the  goods 
are  discharged  and  inspected,  the  only  traces  that 
remain  on  the  goods  may  be  those  of  tar  or  oil,  and 
it  would  require  the  master  to  explain  the  circum- 
stances by  which  the  tar,  the  oil,  or  the  bilge-water 
were  thrown  and  left  on  the  goods,  in  order  to  relieve 
the  ship  from  consequences.  And  I  am  informed 
the  effects  of  concussion,  stranding,  and  heaving 
down  of  ships  by  seas  are  extraordinary,  and  such, 

*  Crofts  t;.  Marshall.    Arnould,  p.  75. 
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in  some  oases,  as  would  be  deemed  incredible  were  it 

not  for  contrary  proofs  being  exhibited.    Goods  which 

were  placed  at  the  bottom  of  the  ship  have  been 

tossed  up  to  the  top;   bars  of  iron  shifted  from  a 

longitudinal  position  to  a  transverse  one,  &c.     A 

case  has  lately  occurred  in  which  tar  damage  resulted 

from  a  stroke  of  a  sea  haying  given  the  ship  such  a 

shock  that  the  tar-cask,  which  was  in  its  proper  place 

in  the  forecastle,  was   thrown  to  a  distance   and 

emptied,  and  the  tar  made  its  way  to  the  cargo  and 

injured  it. 

Fresh  Water. 

LiabiUty  for  small  damage  to  goods  is  not  confined 
to  sea-water  as  a  cause.  Damage  occurring  in  rivers 
by  fresh  water  is  equally  claimable.  It  is  not  likely 
to  create  so  much  injury  as  salt  water,  and  it  is  not 
so  easy  of  detection.  Sea-water  damage  is  commonly 
tested  by  the  tongue. 

Water  thrown  down  the  Hold. 
I  have  already  spoken  of  water  thrown  down  the 
hold  during  a  fire,  and  I  gave  the  impression  that  the 
deteriorating  effects  of  it  ought  to  be  made  General 
Average.  But  as  up  to  the  present  time  it  has  been 
rejected  from  that  head  and  been  held  by  the  under- 
writers to  be  claimable  separately  on  the  underwriters 
on  goods,  I  introduce  it  here. 

Excess  of  damage  on  Tobacco. 

In  all  species  of  goods,  with  one  exception,  the  loss, 
whatever  it  may  be,  is  paid  by  the  underwriters  if  it 
amounts  to   the   required  limit  of   damage.    The 
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warranty  is  destroyed  and  the  underwriter  becomes 
liable.  The  excepted  case  is  tobacco,  in  casks,  from 
America.  On  this  interest  the  policies,  I  believe  in- 
variably, contain  the  following  clause : — ^^  In  case  of 
Particular  Average  to  pay  the  excess  of  5  per  cent, 
on  the  value  of  ten  hhds."  This  limitation  arose 
from  the  special  circumstances  under  which  tobacco  is 
shipped  in  Virginia  and  elsewhere.  The  casks,  which 
are  large,  are  rolled  down,  often  from  a  considerable 
distance,  to  the  shipping-place  over  roads  that  are 
frequently  wet  and  bad.  So  that  a  certain  degree  of 
damage  to  the  outside  part  of  the  contents  of  the 
cask  is  expected,  whether  the  tobacco  meet  with  sea- 
perils  or  not.  It  is  calculated  to  be  on  the  Average 
5  per  cent.  Any  sea-damage  supervening  on  this 
is  to  be  paid.  When  the  casks  are  in  the  warehouse 
the  contents  are  taken  out,  and  the  outside  of  the 
mass  is  cut  off  with  hatchets  and  burnt  or  exported. 

Estimates  of  Damage  and  Compromises. 

The  agents  of  Lloyd's  in  foreign  countries  are 
empowered  to  use  a  certain  discretion  when  their 
superintendence  is  requested  in  cases  of  damage.  If 
it  appears  to  them  that  the  advantage  gained  by  a 
sale  by  public  auction  is  more  than  counterbalanced 
by  the  expenses  attendant  on  it, — and  in  many  places 
these  are  very  high, — they  are  at  liberty  to  cause  an 
estimate  to  be  made,  by  brokers  or  merchants  con- 
versant with  the  species  of  goods  in  question,  of  what 
the  value  of  the  damaged  merchandise  would  have 
been  in  a  sound  stat-e,  and  what  it  is  worth  in  its 
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actual  condition ;  or,  what  amounts  to  the  same 
thing,  the  computed  difference  which  the  damage  has 
caused  in  value.  If  the  Lloyd's  agent  feels  satisfied 
with  the  fairness  of  the  estimates,  he  agrees  with  the 
merchants  that  the  sale  shall  he  dispensed  with,  and 
that  the  estimated  result  shall  stand  in  lieu  of  it.  It 
is  a  mistaken  notion  to  suppose  that  this  arrange- 
ment binds  the  underwriters  arbitrarily  to  pay  the 
difference  in  price,  whatever  it  may  be,  without  refer- 
ence to  the  ordinary  conditions  of  the  policy.  It  does 
not  do  so.  The  Average  is  still  subject  to  the  same 
manner  of  treatment  as  if  the  goods  had  been  sold ; 
the  advantage  gained  being  the  prevention  of  a  heavier 
loss  which  often  attends  the  forcing  goods  on  a  market 
by  auction;  and  the  pretermission  of  the  sale  charges, 
which  in  some  places  are  excessively  high. 

Cotton  picked  and  made  Merchantable. 

An  exception  has  latterly  been  made  in  favour  of 
the  article  of  cotton-wool,  of  which  such  vast  quanti- 
ties are  received  at  Liverpool.  By  a  little  extra 
labour  in  mending  the  damaged  bales,  and  putting 
them  into  merchantable  condition  by  picking  off  the 
portions  actually  wet  or  discoloured  by  sea-damage, 
so  beneficial  an  effect  is  produced  and  so  great  a 
saving  is  effected  that  underwriters,  with  a  view  of 
encouraging  this  economic  method  of  treatment,  have 
tacitly  agreed  very  generally  to  put  the  cotton  thus 
conditioned  in  a  more  advantageous  position  than  the 
bales  which  are  sold  damaged  in  the  ordinary  way. 
While  they  still  apply  the  ratio  of  loss  to  the  insured 
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value,  they  admit  all  the  loss  on  the  pickings,  without 
requiring  that  it  should  amount  to  any  particular 
percentage.  This  is  done,  as  I  have  stated,  expressly 
to  encourage  a  manner  of  treatment  hy  which  much 
saving  is  effected. 

The  Warranted  Percentages. 

According  to  their  susceptibility  of  damage,  all 
goods  have  been  divided  into  classes  which  are  enu- 
merated  in  the  memorandum  at  the  foot  of  the  policy, 
and  a  greater  quantum  of  damage  is  necessary  to 
establish  a  claim  on  one  sort  than  on  another.  And 
if  from  local  or  temporary  circumstances  any  kind  of 
merchandise  is  out  of  favour,  with  underwriters,  a 
written  clause  is  put  into  the  policy  either  excepting 
such  goods  altogether  from  claims,  or  putting  on  such 
a  percentage  for  the  limit  as  they  consider  will  suffi- 
ciently protect  themselves.  And  there  are  even  some 
descriptions  of  goods  so  notorious  for  their  liability 
to  get  damaged  that,  even  without  a  written  memo- 
randum, underwriters  would  consider  themselves  not 
bound  to  admit  them  under  the  general  term  of 
^^  goods,''  unless  specially  informed  that  they  formed 
part  of  the  interest  insured.  Among  the  worst  of 
these  interests  are  wool-bags,  blankets,  and  Turkey- 
red  yam.  Coals,  too,  are  objected  to  very  often  on 
account  of  their  weight  and  their  liability  to  spon- 
taneous combustion.  Com,  fish,  salt,  fruit,  flour  and 
seed  are  warranted  free  from  Average,  unless  general, 
or  the  ship  be  stranded.  In  some  policies  the  excep- 
tion mna  *^  stranded,  sunk  or  bumt."    There  is  not 
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much  real  distinction;  for  if  a  ship  sink  in  deep 
water  it  is  a  total  lo3s;  and  if  she  sink  in  shallow 
water^  and  rest  on  the  bottom^  that  is  a  stranding. 
And  as  to  fire,  if  the  damage  is  only  partial  I  do  not 
consider  that  underwriters  would  hold  themselves 
bound  to  pay  for  the  damage  unless  it  amounted  to 
the  respective  percentage}  and  if  the  conflagration 
produced  total  destruction  no  question  would  arise. 
The  two  terms  com  and  seed  include  all  cereal 

* 

produce  except  rice, — (on  which  Average  is  claim- 
able if  it  amounts  to  3  per  cent.)  If,  however,  any 
exotic  seeds  come  exclusively  under  the  name  of 
drugs,  and  not  of  grain  or  seeds,  th^y  will  pay 
Average  when  the  damage  amounts  to  3  per  cent* 
Grain  and  seeds  which  have  been  put  through  any 
manufacturing  process  by  which  the  power  of  germi- 
nation 'is  destroyed  are  no  longer  looked  upon  as  the 
^^  com  and  seed  "  of  the  warranty.  So  pearl-barley 
would  pay  Particular  Average  in  case  of  damage. 
Spices  in  the  form  of  seeds  are  not  excluded  from 
Average.  The  most  universal  test  as  to  the  liability 
of  such  goods  to  Average  is  whether  the  power  of 
germination  exists  or  is  destroyed.  If  it  exist,  as  it 
does  in  barley,  the  grain  is  warranted  free.  If  it 
have  been  destroyed,  as  it  has  in  malt,  the  goods  are 
liable  to  Average.  Oil-cake,  though  not  enumerated 
in  the  warranty,  is  always  considered  an  article  free 
from  Average.  In  the  policy  of  the  London  Assur- 
ance Company  rice  is  excluded  from  Average  speci- 
fically. The  fish  includes  salted  and  dried  fish  as 
well  as  fresh.    It  includes  cured  or  red  herrings,  but 
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not  anchovies,  which,  under  the  name  of  *^  oilman's 
stores/'  are  subject  to  Average. 

The  salt  mentioned  does  not  include  saltpetre,  but 
the  inclusion  of  the  latter  is  stipulated  in  the  policy 
of  the  London  Assurance  Company.  The  term  salt 
is  used  in  the  ordinary  and  not  the  scientific  sense. 
Neutral  and  other  chemical  salts  are  not  included 
in  the  term.     Soda,  potash,  &c.,  pay  average. 

Flour  includes  meal  of  barley,  &c.,  but  not  sago 
flour,  with  which  it  has  nothing  in  common  except  in 
being  pulverized.  The  latter  is  sago  reduced  to 
powder,  and  does  not  proceed  from  any  grain. 

Sugar,  tobacco,  hemp,  flax,  hides  and  skins  are 
warranted  free  from  Average  under  five  pounds  per 
cent.  Sugar  includes  molasses.  It  embraces  saccha- 
rine productions  from  other  plants  besides  the  cane ; 
as  maple  sugar,  beet-root  sugar,  &c. 

Hemp  and  fiax  do  not  include  jute,  a  fibrous  mate- 
rial rather  lately  introduced.  It  is  very  similar  to 
hemp  and  flax,  and  is  quite  as  susceptible  of  damage. 

Though  hides  are  warranted  to  pay  Average  if  the 
damage  amount  to  5  per  cent.,  yet  they  are  almost 
excluded  by  the  use  of  a  form  of  words  of  very  fre- 
quent introduction  in  policies,  called  the  Hide  Clause. 
This  provides  for  a  certain  charge  being  paid  by  the 
underwriters  for  washing  and  cleaning  the  hides  in- 
stead of  paying  the  loss  on  their  sale.  But  as  the 
charge  is  only  claimable  under  particular  conditions 
which  are  rather  complex,  it  is  almost  tantamount  to 
the  exclusion  of  hides  from  Average. 

All  other  goods  pay  Average  when  it  amounts  to 
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3  per  cent,  and  upwards ;  but  special  agreements  can 
be  made  in  reference  to  all  goods,  altering  the  custo* 
mary  percentage  in  the  warranty  or  entirely  shutting 
them  out  from  payment  of  Average..  In  the  latter 
case  underwriters  charge  a  less  premium ;  for  expe- 
rience has  sometimes  shown  that  as  great  an  amount 
of  claims  arises  on  policies  in  respect  of  Average 
losses  as  of  Total  losses. 

India  Policies. 

In  policies  effected  in  the  East  Indies  and  payable 
in  this  country  there  are  several  disthictions.  By 
their  warranty  no  article  is  totally  excluded  from 
Particular  Average,  but  they  raise  their  limits,  and 
the  generality  of  them  have  10  per  cent,  for  the  more 
hazardous  goods,  and  5  per  cent,  for  the  remainder* 
Some  of  them  contain  no  exception  in  favour  of 
standing,  and  they  enumerate  several  kinds  of  pro- 
duce not  in  our  policy,  but  which  are  staples  in  India* 
They  class  saltpetre  with  salt.  Some  exclude  all 
damage  to  metals  and  loss  of  liquids.  They  also 
except  damage  arising  from  gales,  &c.,  during  certain 
seasons  and  in  certain  regions.  And  the  majority  of 
the  Indian  companies  contain  a  proviso  that  2  per 
cent,  shall  be  deducted  from  the  amount  of  the  claim 
in  settling  it;  the  effect  being,  in  case  of  loss,  to 
raise  the  rate  of  premium  by  2  per  cent,  on  the  sum 
insured  above  what  it  professes  to  be. 

The  stipulation  for  deducting  2  per  cent,  from 
claims  for  loss  and  Particular  Average  appears  to 
have  been  customary^  in  former  times^  in  English 
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policiee.  It  remaiiis  a  part  of  the  conditions  of  most 
East  India  and  China  insurances.  When  the  effect 
of  this  abatement  is  examined  it  will  be  seen  to  be  a 
bet  on  the  transaction.  For,  whereas  if  the  matter 
insured  arrives  without  claim  for  loss  or  damage,  then 
only  the  agreed  premium  (which  for  illustration  we 
will  call  2^  per  cent.)  is  received.  Should  the  adven- 
ture, however,  turn  out  a  total  loss,  then  hj  this 
arrangement  the  premium  becomes  4^  per  cent.,  in- 
stead of  2^ ;  L  e.  original  premium  2^  per  cent.,  pliis 
2  per  cent,  contingent  premium.  On  all  claims  for 
loss,  &c.,  less  than  total  the  effect  will  be  similar  in 
its  relative  proportion. 

It  has  often  occurred  to  me  that  where  a  proposer 
and  an  underwriter  difier  very  much  in  their  estimate 
of  a  proposed  risk,  an  arrangement  tantamount  to 
this  might  be  made.  The  underwriter  might  say  to 
the  broker  or  merchant,  "  You  are  very  sanguine  as 
to  the  goodness  of  this  ship  and  the  safe  arrival  of 
these  goods ;  I  differ  from  you  and  consider  the  risk 
requires  5  per  cent,  to  cover  it.  However,  should  the 
result  prove  my  estimate  to  be  wrong,  and  no  claim 
arises  on  this  policy,  I  agree  to  return  you  2  per  cent, 
(or  any  stated  proportion)  of  the  premium.**  The 
same  principle  is  involved  in  stipulating  for  a  certain 
abatement  from  claims. 

Qoods  in  Bulk. 

I  have  already  spoken  of  the  permission  granted  to 
the  assured  by  the  introduction  of  the  Average  clause 
in  the  policy  of  subdividing  the  cargo  or  the  species 
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of  goods  insured  into  parcelsi  or  series  of  a  definite 
number  of  packages,  in  order  to  render  the  insurance 
more  effectual.  By  this  means  a  much  smaller  quan- 
tity of  damage  becomes  recoverable  than  if  it  were 
necessary  to  establish  an  amount  of  3  or  5  per  cent, 
on  the  whole  of  the  cargo  or  interest.  And  on  manu- 
factured goods,  and  some  valuable  species  of  produce, 
instead  of  a  series,  each  single  package  is  allowed,  in 
general,  to  stand  by  itself,  and  if  the  damage  amount 
to  the  appropriate  percentage  for  that  kind  of  goods 
on  the  separate  package  it  is  claimable  from  the 
underwriters.  In  India  and  China  policies  this  pw- 
mission  is  very  frequently  expressed  in  a  monetary 
amount,  thus ;  ^^  to  pay  Average  on  each  2,000  rupees 
value,"  or  '^  each  value  of  250  dollars."  And  this 
methoid  has  the  advantage  of  giving  a  certain  uni- 
formity of  value  to  series.  In  EngUsh  poHcies,  and 
in  some  India  ones,  the  words  are  taken  to  imply  that 
the  terminal  series,  although  only  a  broken  number, 
is  also  to  reckon  like  a  full  series,  which  is  a  farther 
advantage  to  the  assured  of  great  importance ;  be- 
cause by  the  system  of  dock  management  the  damaged 
packages  are  usually  returned  as  falling  at  the  end  of 
each  mark,  consequently  in  a  majority  of  oases  in  this 
broken  or  terminal  series.  It  is  not  by  coincidence 
this  happens,  but  because  as  the  goods  are  landed  the 
damaged  packages  are  set  aside  and  collected  into  one 
lot  at  the  end  of  the  sound  portion.  Although  this 
arrangement  is  perfectly  known,  and  underwriters 
understand  that  the  heaping  the  damaged  packages 
together  into  the  final  series,  or  the  two  or  three  last 
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series,  is  a  voluntary  act,  it  has  its  advantages.  It 
concentrates  the  damage,  it  is  true,  and  frequently 
causes  the  establishment  of  a  claim  which  would  have 
fallen  to  the  ground  had  the  damaged  packages  been 
scattered  through  the  parcel  in  the  natural  order  in 
which  they  were  taken  out  of  the  ship's  hold ;  but,  on 
the  other  hand,  this  segregation  of  the  damaged  from 
the  sound  prevents  a  more  general  depreciation,  which 
would  happen  if  in  every  pile  there  were  a  portion  of 
damaged  packages,  lowering  the  value  throughout  the 
shipment.  For  hemp,  flax  and  tow,  which  are  often 
so  loosely  packed  in  bundles  as  scarcely  to  be  distin* 
guishable,  the  clause  sometimes  reads,  ^'  to  pay  Ave- 
rage on  each  five  tons  as  landed,**  or  ^^on  each  ten 
tons  as  they  rise  from  the  hold." 

But  in  all  other  cases  of  goods  in  bulk  the  Average 
must  be  paid  on  the  whole  quantity ;  no  subdivision  is 
permitted.  Goods,  however,  in  bulk  are  either  from 
their  nature  '^  free  of  Average,"  as  corn,  fish  and  salt, 
or  they  are  of  comparatively  small  value  as  against 
goods  in  packages,  for  they  consist  of  wood,  coals, 
sulphur,  stone,  clay,  &c. ;  the  most  valuable  being  a 
cargo  of  iron,  or  of  the  ores,  of  iron  and  copper.  A 
stranding  destroys  the  warranty  and  puts  them  all  on 
a  level  as  to  claim,  the  damage  being  then  recoverable 
from  the  underwriters  whether  it  be  large  or  small ; 
whether  it  had  been  declared  altogether  free  from 
Particular  Average,  or  subject  only  to  average  in  case 
the  damage  amounted  to  3  or  5  or  10  per  cent.,  ex* 
cept  by  the  policies  of  the  East  Indian  Assurance 
Companies. 
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Of  Extra  Charges  on  Damaged  Goods. 

Besides  the  loss  in  the  value  of  the  goods  them- 
selves when  injured  by  sea-water,  &c.,  such  damage 
very  frequently  gives  rise  to  charges  which  would  not 
have  been  incurred  in  the  ordintoy  course.  These 
extra  charges  differ  in  amount  and  number  in  various 
places.  They  appear  to  be  fewest  and  lowest  in 
amount  in  London;  they  are  more  in  number  in 
Scotland  than  in  England:  and  abroad  there  are 
many  places  where  the  charges  rise  so  high  that  they 
become  a  very  serious  tax  in  all  cases  of  damaged 
goods  sold. 

Extra  charges  consist  of  expenses  of  and  about  in- 
spection or,  as  it  is  commonly  called,  survey :  preserv- 
ing  and  conditioning  goods  so  as  to  prevent  farther 
loss  or  to  reduce  the  existing  deterioration;  public 
sale  expenses ;  charges  of  Lloyd's  agents ;  and  ex- 
penses of  documentation. 

Here,  in  London,  there  are  rarely  any  other  charges 
than  what  arise  in  the  dock  warehouses,  viz.  the  shift- 
ing of  partially-damaged  packages  into  others,  aad 
the  providing  new  packages  for  those  which  are 
broken  and  decayed.  Goods  in  London  are  almost 
universally  managed  by  brokers,  who  seldom  make 
any  charge  for  surveys  and  certificates ; — the  articles 
on  which  surveys  are  paid  for  are  wood-goods  and 
tobacco  and, .  sometimes,  wool  and  silk.  It  is  so 
generally  the  custom  to  sell  goods  by  auction  that  no 
extra  charges  arise  in  respect  of  public  sales ;  and  no 
legal  or  notarial  documents  are  required.  . 

It  is  a  curious  circumstance  that  the  Scotch,  distin- 
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guished  as  they  are  by  clear  views  and  strong  common 
sense  in  their  commercial  pursuits,  should  have  fallen 
into  the  system  of  submitting  to  be  fettered  with  legal 
proceedings  and  documents  in  cases  of  damage  to 
goods,  which  a  reference  to  transactions  of  the  same 
kind  in  England  abundantly  shows  to  be  unnecessary. 
Petitions,  warrants,  reports,  all  legally  drawn,  are 
gone  through  in  cases  of  damage.  A  protest,  there 
and  here,  is  a  valuable  document  as  setting  forth  in 
a  clear  manner  an  account  of  the  transactions  and 
disasters  of  the  voyaffe  :  but  as  that  is  irenerally  pro* 
vid«i  ^  Aa  .MpT  the  owner-.  Z  fj^ 
against  claims  on  damaged  goods,  it  does  not  form  an 
extra  charge  on  the  merchandise  damaged.  Then,  in 
Scotland,  there  are  roup  expenses,  bell-man,  ^*the 
tuck  of  drum,"  &c.,  in  a  rather  long  list,  but  in 
general  not  amounting  to  any  large  sum  on  the  whole. 
In  English  colonies  and  in  foreign  countries  extra 
charges  are  more  numerous,  and  sometimes  excessive 
in  amount.  There  are  formalities  before  the  Tribunal 
of  Commerce,  formalities  of  Port  Wardens,  formali- 
ties of  Lloyd's  agents,  formalities  of  British  Consuls 
and  Vice-Consuls.  There  are  charges  for  merchants 
who  inspect  the  goods,  coopers  who  open  the  packages 
for  inspection,  workmen  who  close  them  up  again, 
brokers  who  estimate  their  value.  The  government 
has  an  auction  tax,  and  the  poor  receive  a  fractional 
impost  (generally  the  smallest  charge  of  the  whole). 
Then  there  are  advertisements  in  public  papers,  and 
handbills  printed,  posted  and  distributed.  There  is 
the  hire  of  the  auction  room  and  of  the  sampling 


CHAEGES  PAID  BY  BXTTERS.  227 

apwrtment.  There  is  the  auctioneer's  commisaion^ 
and  carriage  of  the  goods  to  auction.  There  are 
criers,  trumpeters  and  hason-beaters.  Bometimes  a 
full  copy  of  the  protest  accompanies  eyery  set  of 
papers  by  the  same  ship,  if  there  be  fifty  issued :  and 
finally  there  are  duplicates  of  documents  and  post- 
ages. Even  now  I  have  not  enumerated  every  form 
of  charge.  I  do  not  intend  to  say  that  all  are  in*- 
eluded  in  every  place ;  but  I  think,  considering  that 
the  process  of  dealing  with  damaged  goods  is  gone 
through  as  frequently  in  London  as  in  other  places, 
and  that  it  may  be  said  with  truth  that  claims  are  more 
moderate  here  than  they  are  abroad,  it  is  plain  that 
these  extra  charges  are  for  the  most  part  useless,  and 
have  no  eflbct  in  reducing  the  number  or  the  amount 
of  chiims  against  underwriters,  which  they  so  formally 
and  solemnly  avouch. 

Charges  paid  by  the  Bujf^rs, 

But  perhaps  there  is  no  sort  of  charges  more 
objectionable  and  more  mischievous  than  those  eon« 
cealed  ones,  the  charges  paid  by  purchasers  of  good$ 
at  auction.  When  I  seek  for  any  legitimate  reason 
for  them,  any  advantage  gained  from  them,  I  find 
none;  and  I  am  led  to  fear  that  it  is  a  system 
pursued  in  some  places  purposely  to  increase  the  claim 
on  the  underwriters.  The  action  of  it  will  be  obvious 
when  described.  For  instance:  In  St.  Petersburg 
it  was  found  some  time  ago  that  the  purchasers  at 
public  sales  had  to  pay  4  per  cent,  of  sale  charges : 
and  of  this  sum  no  mention  was  made  in  the  account 

Q  2 
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sales.  In  Leghorn  2^  per  cent,  is  payable  by  buyers, 
and  at  Antwerp  rather  more  than  1^  per  cent  In 
the  two  latter  places,  howeyer,  these  conditions  are 
openly  stated  in  the  papers,  and  therefore  can  be 
dealt  with  in  adjusting  claims.  But  take  the  case 
of  Bussia, — and  there  may  be  other  places  in  which 
the  same  plan  is  pursued  and  we  remain  ignorant 
of  it : — A  buyer  knowing  he  has  to  pay  4  per  cent, 
charges  on  the  goods  which  he  purchases  will  of 
course  give  so  much  less  in  purchase-money :  he  will 
giye  only  96  per  cent,  of  the  value  he  puts  on  the 
goods :  for  when  he  has  paid,  besides,  4  per  cent,  of 
charges  he  has  given  the  value  at  which  he  estimates 
them.  No  blame,  therefore,  attaches  to  the  buyer. 
But  the  following  effect  is  produced  in  the  claim  on 
the  policy.  In  the  first  place  it  is  to  be  premised 
that  charges  follow  the  claim  for  deterioration:  if 
this  falls  to  the  ground  the  charges  are  not  claimable 
from  the  underwriters :  if  only  part  of  the  damage 
becomes  claimable  a  proportionate  part  only  of  the 
charges  attaches  to  them  also.  There  are,  conse* 
quently,  two  motives  for  making  the  primary  claim 
(that  for  deterioration)  as  high  as  possible ;  first,  for 
its  own  absolute  result;  and  secondly,  for  the  sake 
of  bringing  in  as  large  a  part  of  the  charges  as 
possible,  since  they  are  governed  by  the  amount  of 
deterioration.  Two  instances  will  exemplify  this 
clearly. 
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Let  the  sound  value  of  goods  be     •        .        •    £102 
Let  the  value  in  damaged  state  be  •         £100 
Then,  as  the  purchaser  has  to  pay  4  per 
cent,  of  charges,  he  will  give  less       .        4 

or    £96 


The  difference  is    •        .  £6 

or  5*882  per  cent,  deterioration. 

And  thus  haying  established  a  sufficient  deteriora- 
tion to  make  underwriters  liable,  it  draws  in  all  the 
charges  with  it.  And,  even,  should  the  above  4  per 
cent,  be  deducted  from  the  amount  of  charges,  the 
arrangement  is  still  very  beneficial  to  the  merchant, 
for  he  recovers  the  damage  on  the  goods  and  the 
balance  of  charges,  neither  of  which  he  would  be 
able  to  claim  if  the  following  compensating  method 
adopted  by  Ac^usters  in  such  cases  be  pursued. 

Let  the  sound  value  of  goods  be     .        •        •    £102 

Let  the  sum  paid  the  auctioneer  in 
moneyi  be £96 

To  this  the  Adjuster  adds  the  other  pay- 
ment which  the  purchaser  makes  to 
somebody  for  charges,  and  which  com- 
pletes the  yalue,  yiz.  •        «        .      4 

Together        ....    £100 

V 

Difference       ...  £2 

or  a  fraction  under  2  per  cent,  of  deterioration,  which 
is  not  claimable  from  the  underwriters,  and  conse- 
quently the  accessory  expenses  called  extra  charges 
are  not  claimable  either. 

To  the  purchaser  it  is  plainly  indifferent  whether 
he  pay  100  per  cent.,  that  is,  the  entire  value  he  sets 
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on  the  goods,  •  in  one  sum  to  the  auctioneer ;  or 
whether  he  pay  96  per  cent,  of  that  value  to  the 
auctioneer  and  4  per  cent,  to  some  other  proper 
person.  It  is  a  mere  matter  of  arrangement,  but 
one  that  has  a  very  decided  effect  upon  the  under- 
writers by  manufacturing  a  claim  which  would  other- 
wise not  exist. 

At  Leghorn  and  at  Antwerp,  where  a  similar 
arrangement  is  made,  there  is  not  the  same  objection, 
because  the  condition  of  sale  is  openly  stated  in  the 
papers;  but  the  same  method  of  dealing  with  the 
charges  is  pursued  in  adjusting  the  claims  at  these 
last-mentioned  places  as  at  St.  Petersburg.  I  have 
observed  a  case,  at  Rotterdam,  where  the  charges  to 
be  paid  by  the  purchasers  were  as  high  as  10  per 
cent. 

At  Calcutta  an  objectionable  practice  has  been 
brought  to  light  within  the  last  few  years;  one  of 
the  same  description,  but  not  having  exactly  the 
same  doubly  mischievous  effect.  The  auctioneers  at 
Calcutta  very  commonly  charge  the  immense  broker- 
age on  saled  of  8  per  cent. ;  but  they  privately  return 
2  per  cent,  to  the  merchant.  Whilst  this  remained 
unknown  in  England  it  was  a  dishonest  action  to 
continue  the  practice ;  and  now  that  it  is  known  here 
it  is  a  foolish  and  useless  thing  to  perpetuate  an 
arrangement  which  is  always  rectified  by  the  Adjuster 
in  makmg  up  the  cWm. 

In  fact,  all  covert  arrangements  of  this  character  in 
trade  are  either  a  useless  encumbrance  or  else  they 
ai^e  worse  and  have  a  sinister  intention.    Open  and 
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above-board  dealings  we  have  invariably  seen  to  be 
most  saving  in  the  long  run  as  they  are  most  satis- 
factory at  all  times.  These  remarks  are  not  levelled 
at  individuals  who  pursue  a  practice  which  they  find 
already  established, — but  against  a  system.  Whoever 
breaks  through  a  pernicious  custom,  '^  more  honoured 
in  the  breach  than  in  the  observance,"  is  a  courageous 
man.  He  is,  in  his  line,  a  hero  in  some  such  sense 
as  the  soldier  is  a  hero  who  efiects  a  breach  in  the 
enemy*s  wall. 

The  specific  charges  consequent  on  goods  being 
sold  damaged  sometimes  obviates  some  ordinary 
charges ;  when  this  is  the  case  the  extra  charges  are 
to  be  reduced  by  the  amount  of  such  saving.  Thus 
by  selling  for  cash  at  auction  an  ordinary  guarantee 
commission  is  sometimes  got  rid  of.  And  many 
merchants  make  a  difierence  in  their  own  commission 
as  consignees  when  goods  have  been  sent  to  auction, 
because  they  have  been  spared  some  of  that  trouble 
for  which  the  ordinary  rate  of  mercantile  commission 
was  a  recompence.  I  must  add,  however,  that  a 
reduced  commission  is  by  no  means  an  invariable 
consequence  of  selling  goods  through  an  auctioneer. 
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Of  Pabtial  Loss  of  Freight  ;  sometimes  called 
Particular  Average  on  Freight, 

The  freight  of  goods  (which  Lord  Bacon  alludes 
to  when  he  speaks  of  vecture  or  vection,)  is  the  ship- 
owners payment  for  carrying  another  person's  goods 
in  his  vessel ;  or  it  is  the  hire  of  his  ship  itself  when 
it  is  let  as  a  chattel  to  another  person  for  a  given 
sum  or  at  a  given  rate.  In  the  one  case  the  ship- 
owner is  a  carrier;  in  the  other  he  may  he  called 
a  landlord,  hy  the  same  anomalous  manner  of  expres- 
sion under  which  we  call  the  possessor  of  a  mere 
house  a  landlord.  His  profit  or  hire  is  an  insurahle 
interest.  It  is  insurahle  so  long  as  it  is  at  stake. 
If  he  receives  it  hefore  the  ship's  sailing  it  would 
he  mere  waste  of  the  premiums  to  insure  what  is 
already  certain.  If  he  is  to  receive  freight  from  the 
shipper  whether  the  vessel  complete  her  voyage  or 
not,  it  would  only  he  insurahle  from  a  douht  of  the 
shipper  s  ahility  to  pay  apart  from  the  goods  them- 
selves should  they  he  lost.  An  owner  may  feel 
satisfied  as  long  as  goods  remain  in  his  possession  as 
a  material  guarantee  for  the  freight  of  them,  or  while 
he  has  the  power  to  stop  them  immediately  after  he 
has  completed  his  part  of  the  mutual  agreement  hy 
delivering  them  out  of  his  ship ;  hut  he  may  not  have 
the  same  confidence  in  the  solvency  of  the  shipper, 
especially  if  that  shipper's  venture  he  lost. 

It  is  quite  plain  then  that  freight  is  a  thing  that 
may  he  at  risk, — ^the  safety  of  it  he  endangered  like 
other  interests:  and,  moreover,  as  its  existence  de- 
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pends  on  the  right  delivery  of  the  goods,  its  £s^te  is 
very  much  involved  in  theirs.  It  is  so  tied  to  the 
goods  that  it  may  he  said  to  sympathize  in  what 
concerns  their  safety  and  right  direction. 

Freight,  therefore,  when  at  risk  is  a  thing  in- 
surable by  the  shipowner ;  and  when  it  has  been  paid 
in  advance  it  becomes,  as  it  were,  latent  in  the  goods ; 
it  becomes  a  part  of  them,  and  so  is  insurable  by  the 
shipper  of  goods  under  the  increased  value  of  the 
merchandise  owing  to  the  pre-payment  of  the  freight ; 
or  he  may  insure  the  advance  separately. 

With  regard  to  interest  in  freight  on  policies,  it  has 
been  treated  in  a  more  liberal  manner  than  any  other 
subject  of  insurance.  In  all  other  insurable  interests 
the  true  value,  with  a  little  margin  for  profit,  is  the 
extent  of  insurability.  But  with  freight  a  sum  is  al- 
lowed to  be  covered  larger  than  can  ever  be  realised 
by  the  safe  arrival  of  the  ship  at  her  destination. 
The  gross  amount  may  be  insured — but  the  gross 
amount  can  in  no  case  be  secured  by  a  vessel  com- 
pleting her  voyage.  Directly  a  charter  is  made,  the 
freight,  the  subject  of  that  charter,  begins  to  melt 
away  by  ordinary  means.  First  there  is  the  commiB- 
sion  for  procuring  freight :  then  port  charges  whilst 
in  harbour.  Directly  the  ship  sails  come  lights, 
pilotage,  &c.  From  the  first  day  the  crew  arrive  on 
board  their  wages  commence  and  continue  day  by  day 
to  lessen  the  freight  in  an  ordinary  or  natural  manner. 
The  expenses  of  taking  in  and  landing  the  cargo  are 
often  at  the  ship's  charge ;  and  there  must  be  dunnage 
provided,  and  frequently  ballast    It  is  true  that  the 
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stores  and  provisions  are  considered  part  of  the 
ship,  and  therefore  are  not  allowed  to  be  taken  into 
consideration  in  estimating  what  the  net  freight 
would  be;  nevertheless,  in  the  owner*s  mind,  they 
generally  go  down  as  an  item  against  his  profit 
by  freight.  It  is  clearly  impossible  that  a  ship  can 
ever  save  her  whole  freight  under  the  most  favour- 
able circumstances.  It  is  more  likely  that  she  will 
never  realise  above  half  of  it ;  and  it  frequently  hap- 
pens that  by  adverse  winds,  bad  sailing  powers  and 
the  like,  the  whole  freight  is  consumed  in  expenses 
without  any  accident  or  peril  of  the  seas  supervening. 
So  that  it  is  clear,  in  any  case,  (speaking  of  a 
single  voyage,)  when  an  owner  is  fully  insured  for  his 
freight,  the  loss  of  his  ship  at  any  point,  even  at  the 
very  outset  of  the  voyage,  is  better  for  him  than  her 
safe  arrival.  The  policy  will  always  in  such  a  case 
give  him  more  than  a  completed  voyage.  This  is  very 
contrary  to  the  regulations  relating  to  interest  in  other 
subjects  of  insurance.  Looking  to  net  results,  a  man 
may  insure  more  than  he  can  ever  at  the  best  of 
times  receive  if  he  be  uninsured :  but  discarding  the 
notion  of  profit,  and  regarding  the  actual  freight  an 
owner  is  to  receive  if  his  vessel  arrive  safely  at  her 
destination,  it  will  be  seen  to  be  quite  just  that  he 
should  be  able  to  protect  himself  to  the  extent  of  the 
entire  sum  contingent  on  the  completion  or  non-com- 
pletion of  the  voyage. 

It  may,  however,  seem  an  anomaly  that  whilst  all 
the  incidental  and  absolutely  certain  expenses  of  the 
voyage  are  to  have  no  effect  in  reducing  an  owner's 
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t^\in8urable  interest,  they  are  to  give  him  the  fullest 
«  assistance  in  reducing  the  amount  on  which  he  con-^ 
tributes  in  respect  of  his  freight  in  case  of  General 
!  Average.  The  freight  is  to  be  diminished  by  every 
one  of  the  expenses  named,  with  the  exception  of 
victuals ;  and  so  the  contributing  value  of  freight  is 
generally  insignificant  in  comparison  with  that  of  the 
ship  and  the  cargo.  The  hardship  of  this  lies  on  the 
ship  and  cargo,  because  they  contribute  as  much  more 
in  proportion  as  the  freight  contributes  less.  To  the 
underwriters  on  freight  it  is  a  great  relief,  as  they 
never  are  called  upon  to  contribute  on  the  amount 
which  thy  really  have  at  risk.  For  their  risk  always 
continues  the  same,  viz.  the  sum  insured.  At  what^ 
ever  part  of  the  voyage  the  ship  might  be  lost  they 
must  pay  a  total  loss  to  the  extent  of  the  whole 
policy :  therefore  any  remedial  or  preventive  measures 
that  are  influential  in  saving  the  ship,  go  to  the  extent 
of  saving  the  whole  of  the  insurance  on  freight ;  and 
the  commonest  reasoning  will  show  that  in  conformity 
with  the  equitable  regulations  for  the  contributions  of 
the  other  interests,  a  payment  towards  a  benefit 
received  must  be  on  the  amount  which  was  benefited, 
'  and  that  freight  ought  not  to  be  an  exception.  The 
newness  of  this  view  does  not  prove  anything  against 
its  correctness  and  truth. 

Freight  Js  warranted  by  the  memorandum  free  from 
Average  under  three  pounds  per  cent.,  unless  general 
or  the  ship  be  stranded.  In  this  it  resembles' the  ship 
itself  and  merchandise,  except  the  twelve  articles  spe-t 
cified  by  name  in  the  policy.    No  claim  can  arise  on 
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freight  which  arrives  from  deterioration  of  the  quality 
of  the  goods  with  which  it  is  connected,  hut  only  for 
a  loss  in  quantity,  if  they  reach  their  place  of  desti* 
nation.  That  loss  must  amount  to  8  per  cent,  on 
the  whole  interest  in  freight,  for  it  admits  of  no 
suhdivision.  To  ascertain  the  loss,  it  is  usual  to 
find  the  ayerage  weight  of  the  sound  portion  of  each 
species  of  goods  on  board ;  or,  if  the  some  species  is 
further  distinguished  in  itself  by  difierentnrized  pack- 
ages, &c.,  then  a  comparison  must  be  made  between 
the  sound  and  damaged  parts  of  each  plantation  mark 
or  other  division  of  that  interest.  The  average  sound 
weight  being  thus  obtained,  the  quantity  lost  is  ascer- 
tained by  a  comparison  of  the  actual  out-turn  of  the 
cargo  with  what  should  have  been  the  result  had  the 
cargo  arrived  without  damage.  The  loss  has  then  to 
be  applied  to  the  insured  value  in  the  same  way  in 
which  damage  to  goods  is  treated. 

Policies  on  freight  are  frequently  left  open,  that  is, 
unvalued,  owing  to  the  uncertainty  which  often  exists 
as  to  what  quantity  of  goods  the  ship  may  procure 
and  what  she  may  deliver;  for  freights  hitherward 
are  nearly  always  payable  on  the  quantity  delivered. 
To  find,  therefore,  what  the  exact  interest  on  an  open 
freight  policy  is,  is  a  material  condition  precedent  in 
making  a  claim.  The  formula  will  be  the  quantity 
delivered  +  the  quantity  deficient,  +  premium  of 
insurance,  and  charges  of  recovery.  The  system  of 
finding  in  one  operation  the  premium  on  premium, 
and  BO  on  ad  vaflmhim^  is  called  covering  the  interest. 

The  interest  on  a  freight  policy  has  its  inception. 
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that  is  in  plain  English,  begins,  when  a  ship  com- 
mences taking  in  her  cargo.  Should  the  vessel  be 
lost  during  the  process,  even  when  she  has  only  the 
minor  part  of  her  lading  on  board,  the  underwriters 
would  be  liable  for  a  loss  on  the  whole  sum  insured. 

If  goods  are  sold  at  an  intermediate  port  on  account 
of  damage,  the  loss  of  the  freight  should  fall  on  the 
freight  policy,  in  the  same  way  that  the  loss  on  the 
goods  falls  on  the  policy  on  goods. .  It  was  formerly 
the  practice  to  pay  the  entire  freight  to  the  captain 
out  of  the  proceeds  of  damaged  goods  sold  if  they 
were  sufficient,  but  now  the  principle  has  become  re- 
cognised  that  freight  is  susceptible  of  loss  in  itself  by 
the  circumstances  and  perils  which  affect  goods;  a 
recognition  which  gets  rid  of  a  great  difficulty  in 
making  a  proper  settlement  between  two  interests. 
Freight  differs  from  other  interests  in  that  it  is  the 
only  one  which  is  capable  of  being  restored  by  any  act 
after  a  loss.  If  goods  are  necessarily  sold  for  damage 
in  an  intermediate  port  the  captain  may  fill  up  the 
ship  with  fresh  goods,  and  thus  prevent  loss  in  respect 
of  freight.  He  is  not  bound  to  do  this,  but  it  is  a 
very  proper  course  to  take  whenever  practicable. 

Advance  of  Freight  insurabley  S^c. 

We  mentioned,  above,  that  advances  on  account  of 
freight  may  be  insured  eo  nomine^  and  are  good  inte- 
rest. It  was  held  till  lately  that  any  advance  which 
was  repayable  out  of  freight  could  not  be  legally  in- 
sured. But  by  the  case  of  Hall  v.  Janson  tried  in 
1855  in  the   Queen's  Bench,  it  was  decided  that 
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money  advanced  to  the  assured  as  owner  of  the  ship^ 
on  account  of  the  cargo  loaded  on  boards  was  an 
assurance  on  freight,  and  liable  to  Greneral  Ayerage. 
And  moreover  it  was  also  ruled  that  a  custom  alleged 
to  exist  in  London,  where  the  policy  was  effected,  that 
assurers  of  money  advanced  on  freight  were  not  liable 
to  make  good  a  General  Average  loss,  was  no  answer 
to  such  a  policy  which,  according  to  the  previous 
interpretation,  expressly  stipulated  that  the  assurer 
should  be  liable. 
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OF  TOTAL  LOSS. 

Definition. 

The  Total  Loss  of  ship  or  goods  means  the  total 
loss  of  them  to  their  rightful  owners,  or,  when  insured, 
to  the  underwriters  upon  them.  It  is  not  necessai7 
that  the  ship  or  her  cargo  he  annihilated  to  establish 
a  Total  Loss.  It  suffices  that  through  some  peril 
insured  against  they  are  removed  from  the  control  and 
possession  of  their  rightful  owners.  Therefore  if  the 
ship  be  run  away  with  by  the  captain  and  his  crew,  or 
be  captured  by  enemies  or  seized  by  pirates,  there 
may  be  a  total  loss  to  underwriters,  although  that 
vessel  is  really  floating  over  the  waters  in  as  efficient 
a  state  as  she  ever  was. 

Foundering  and  Fire. 

Nevertheless,  the  first  ideas  that  present  themselves 
to  the  mind  when  we  hear  of  a  ship  being  totally  lost 
in  common  parlance  are  the  destruction  of  a  vessel  by 
a  violent  accident,  as  when  she  founders  in  a  storm,  is 
dashed  to  atoms  on  rocks,  perishes  by  conflagration, 
or  else  by  the  more  insidious  consequences  of  leaks 
which  at  last  cause  her  to  sink  and  disappear.    When 
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evidence  can  be  procured  of  the  loss  of  a  ship  or  her 
cargo  in  either  of  these  ways  it  is  obvious  that  a  set- 
tlement for  total  loss  with  the  underwriters  easily 
follows.  It  is  a  notorious  fact  that  a  claim  for  total 
loss  is  paid  more  readily,  and  apparently  more  cheer- 
fully,  by  the  underwriters  than  any  Average ;  although 
one  comes  to  an  irresistible  conclusion  that  many  ves- 
sels perish  from  what  may  be  called  natural  causes, 
that  is  by  inherent  defects,  insufficiency  of  strength, 
or  overlading.  But  the  record  perishes  with  them. 
The  waves  which  close  over  the  sunken  vessel 
effectually  put  further  proof  out  of  the  question. 
Underwriters  feel  that  to  attempt  to  resist  payment 
on  the  score  of  previous  unseaworthiness  is  hopeless ; 
and  so,  according  to  a  mental  tendency  perfectly 
understood,  men  submit  themselves  without  struggling 
to  what  they  take  to  be  inevitable,  and  write  off  a 
Total  Loss  with  a  good  grace  when  they  would  fight 
hard  to  reduce  a  claim  for  Average  by  a  few  shillings 

per  cent. 

Missing  Ships. 

Sut  sometimes  no  proof  whatever  is  obtainable  of 
the  loss  of  a  ship.  She  sails  and  is  never  heard  of. 
A  fear  gradually  grows  into  a  conviction  that  she  is 
lost,  until  a  sufficient  moral  certainty  is  produced 
in  people's  minds  to  authorize  the  assured  to  ask 
payment  from  the  underwriters  as  for  a  total  loss. 
Before  doing  this  a  sufficient  time  is  allowed  to  elapse, 
differing  according  to  the  voyage,  to  allow  any  pos- 
sible information  to  arrive  should  the  ship  be  still 
in  existence.     So  ramified  is  the  system  of  Lloyd's^ 
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agency  that  there  is  hardly  any  part  of  the  world 
from  which  intelligence  is  not  procurahle  concerning 
shipping.  From  the  central  office  of  Lloyd's  Secre- 
tary in  London  the  eyes  of  those  appointed  to  direct 
its  very  perfect  mechanism  sweep  all  the  oceans^  as 
the  ohservation  of  the  watchful  astronomer  traverses 
the  heavens  at  night  to  discover  a  new  comet  or  the 
disappearance  of  a  star.  The  large  volumes  kept  at 
Lloyd  s  called  the  Index  Book  afford  an  easy  reference 
to  the  known  history  of  all  £nglish  and  many  foreign 
ships,  so  that  the  places  and  dates  of  their  various 
courses  can  he  traced.  The  press  lends  its  aid,  and 
private  correspondence  hrings  in  its  quota  of  informa- 
tion, and  government  despatches  complete  the  means 
of  watching  the  enormous  amount  of  property  floating 
on  the  waters. 

The  length  of  time  during  which  no  tidings  are 
received  of  ahsent  ships  and  which  is  considered 
pretty  conclusive  of  their  loss  is  not  invariahly  the 
same  at  all  seasons  of  the  year  or  among  all  persons. 
But  as  an  approximation  it  may  he  said  that  twot 
months  for  our  neighhouring  seas,  three  for  the  Medi- 
terranean, four  for  the  Atlantic,  six  for  the  Indian , 
Ocean,  and  something  more  for  the  Pacific,  during* 
which  periods  nothing  is  heard  of  a  ship,  are  the 
lengths  of  time  which  must  intervene  hefore  a  claim 
can  he  made  on  the  underwriters  for  total  loss  on  a 
missing  vessel.     And  in  paying  under  such  circum- 
stances some  insurers  require  an  undertaking  from 
the  assured  that  the  loss  shall  he  cancelled  should  the 
ship  afterwards  come  to  hand.    But,  in  truth,  it  does 
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not  require  an  indemnity  of  this  kind  in  case  of  the 
reappearance  of  the  missing  property ;  for  any  settle- 
ment on  a  policy  clearly  obtained  in  error  or  by  fraud 
is  not  binding  and  can  be  recalled.  Yet  as  an  un- 
conditional settlement  of  a  loss  is  not  a  desirable 
thing  to  disturb,  it  was  laid  down  in  Houstman  v* ' 
Thornton  that  ^^  if  after  the  underwriters  have  paid 
as  upon  a  lost  ship  she  reappearsi  she  will  be  treated 
as  abandoned  and  belonging  to  them.**  This  was  in 
the  case  of  a  ship  not  heard  of.* 

Op  Abandonment. 

There  are  some  words  and  some  significant  acts 
used  in  men's  dealings  with  each  other  which,  from 
antiquity  and  convention,  pass  current  for  a  higher 
value  than  their  intrinsic  worth.  The  particular 
circumstances  which  gave  them  birth  may  have 
changed  or  passed  away,  but  the  expression  or  the 
action  claims  a  prescriptive  right  to  appear ;  and  at 
last  people  are  afraid  to  omit  it,  lest  they  should  in 
some  unforeseen  manner  be  damnified  by  so  doing. 
A  father  of  the  English  law  says  that  no  deed  of 
conveyance  can  be  complete  unless  it  contains  the 
words  "  to  have  and  to  hold."  Persons  signing  and 
sealing  documents  are  careful  to  murmur  ^^  this  is 
my  act  and  deed."  The  giving  of  the  ring  in  mar- 
riage, of  a  peppercorn  annually  as  the  tenure  of  some 
leases,  and  a  hundred  such  time-honoured  ceremonies, 
will  rise  to  the  reader's  mind  as  instances  of  conven- 

*  Maude  and  Pollock,  p.  230. 
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tional  forms  in  civily  legal  and  commercial  transac- 
tions. "The  emphatic  word  in  the  law-merchant, 
Abandonmenty**  as  Lord  Ellenborough  grandiloquently 
expressed  it,  is  one  of  those  things  the  importance  of 
which  is  perhaps  over-estimated.  It  has  its  uses  and 
its  force,  as  we  shall  see ;  but  we  shall  also  see  that  • 
the  using  it  will  not  establish  rights  which  do  not 
exist,  nor  the  disuse  of  it  defeat  a  vested  right  really 
in  being.  I  shall  have  to  show  the  particular  cases 
in  which  it  is  useful  and  intelligible  as  a  compliance 
with  a  condition  precedent.  In  this  it  resembles  the 
noting  of  protest  by  a  captain  within  twenty-four 
hours  of  reaching  a  port.  The  notation  itself  is  a 
dry  and  unexplanatory  form;  yet  if  omitted,  the 
detailed  statement  of  the  voyage  called  the  exten- 
sion of  protest  cannot  be  afterwards  made  by  a 
notary. 

It  was  in  the  time  of  war  that  acts  of  abandon- 
ment were  of  the  greatest  concern ;  when  captures 
and  recaptures  of  vessels  were  constantly  occurring, 
and  there  was  a  particular  necessity  for  some  formal 
recognition  of  the  vesting  and  divesting  of  ownership 
in  property  which  was  liable  to  such  frequent  casual- 
ties and  changes.  In  our  more  peaceful  times,  its  true 
and  nearly  only  value  is  discovered  in  those  cases 
called  constructive  total  loss  either  of  ship,  cargo  or 
freight.  Incidentally  it  has  still  its  uses  and  signi- 
ficance, though  I  think  they  are  smaller  now  than  is 
commonly  supposed. 

I  propose  to  consider  the  subject  under  the  three 
following  heads ;  viz, — 
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The  Effect  of  Abandonment. 

The  Bight  to  Abandon,  and. 

The  Method  of  Abandoning. 
I  am  unable  to  prevent  this  from  being  a  somewhat 
legal  and  technical  part  of  my  general  subject,  but  I 
shall  endeavour  to  dress  the  matter  in  the  simplest 
form  possible.  I  must  premise  that  legal  vmters 
on  abandonment  have  always  reference  to  an  action 
brought  on  the  policy  f  and  they  treat  it  in  relation 
to  its  effect  on  subsequent  proceedings.  I  need  not 
say,  however,  that  at  Lloyd's  and  at  insurance  offices 
abandonment  does  not  necessarily  lead  to  litigation ; 
and  that  therefore  many  of  the  positions  taken  by 
jurists  are  inapplicable  to  the  current  method  of 
business  between  underwriters  and  the  assured. 

Effect  of  Abandonment. 

Abandonment  is  recognised  by  the  laws  of  all 
nations.     It  is  the  cession  and  giving  up  of  all  right 
present  and  future  in  the  thing  lost,  and  the  trans- 
ference of  all  property  and  rights  to  the  underwriter, 
so  that  they  pass  to  him.*    Abandonment  can  bej 
accepted  or  refused  by  the  underwriter.    It  is  gene-  \ 
rally    refused    by   him,   because   admission    of   the . 
abandonment  places  him  in  a  somewhat  different 
position  with  the  assured,  and  he  generally  wishes  to 

*  On  acceptance  of  abandonment,  the  underwriters'  title  dates 
back  to  the  time  of  the  loss,  and  has  relation  to  the  steUus  in  quo 
at  that  time,  although  the  status  may  subsequently  have  become 
altered.  (Cammell  v.  Sewell,  Exchequer,  July,  1858.)  I  maj 
mention  incidentally  that  this  case  supports  the  authority  of  the 
lex  loci  over  English  parties  coming  within  its  action. 
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avoid  any  accession  of  responsibility,  particularly  as 
abandonments  are  frequently  made  when  fex^ts  relating 
to  the  loss  of  the  ship  and  goods  are  very  imperfectly 
known.  But  after  all,  the  merits  of  the  case  are 
decisive  for  or  against  an  underwriter.  If  he  accept 
ahandonmenti  and  it  afterwards  turn  out  that  the 
facts  upon  which  it  was  made  were  untrue  or  did  not 
exist,  the  abandonment  is  nothing,  does  not  bind  in 
any  way,  has  no  effect.  On  the  other  hand,  although 
the  underwriter  refuse  acceptance  of  abandonment, 
yet  if  there  were  valid  grounds  for  ceding  the  pro- 
perty  to  him  the  notice  given  him  will  be  sufficient ; 
and  in  many  cases  where  the  loss  is  such  that  no 
question  can  arise  upon  it  the  notice  itself  is  un- 
necessary, and  the  loss  can  be  claimed  without  it. 
^^  The  great  convenience  of  making  an  abandonment,'' 
says  Park,  ^^has  led  to  an  opinion  that  it  is  more 
necessary  than  it  really  is.  A  party  is  not  in  any 
case  obliged  to  abandon;  neither  will  a  want  of 
abandonment  oust  him  of  his  claim  for  that  which  is 
an  Average  or  total  loss,  as  the  case  may  be.  When 
there  is  an  abandonment,  the  risk  is  thrown  upon  the 
underwriter:  when  there  is  no  abandonment,  the 
party  takes  the  chance  of  recovering  according  to  his 
actual  loss."  When  there  is  a  total  destruction  of 
the  thing,  abandonment  is  imnecessary.  If  the  loss 
is  so  absolute  as  to  be  beyond  all  question,  abandon- 
ment has  little  real  effect,  and  the  want  of  it  little 
prejudice.  It  is  in  doubtful  and  questionable  cases 
where  it  is  of  importance.  But  even  in  these  a  simple 
act  of  abandonment  is  not  to  have  an  independent 
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potency:  and  Lotd  Tenterden  has  shown  that  the 
nature  of  the  thing  itself  is  not  altered  hy  giving  it 
any  particular  name.  ^^  No  artificial  reasoning,"  it 
was  said  in  the  case  of  Pole  v.  Fitzgerald,  ^^  shall  he 
allowed  to  set  up  a  Total  Loss ; " — that  is,  where  it 
did  not  exist  in  itself.  But  it  is  useful,  and  has  an 
effect  in  hypothetical  cases.  ^^  Abandonment  is  only 
necessary,''  said  Lord  EUenborough,  "  to  make  a  con- 
structive total  loss.  Where  the  thing  subsists  in 
specie,  and  there  is  a  chance  of  its  recovery,  in  order 
to  make  a  total  loss  there  must  be  an  abandonment." 
And  the  same  very  eminent  judge  laid  down  that, 
**  the  true  effect  of  a  notice  of  abandonment  is  only 
this,  that  if  the  offer  to  abandon  turns  out  to  have 
been  properly  made  upon  the  supposed  facts,  which 
turn  out  to  be  true,  the  assured  has  put  himself  in  a 
condition  to  insist  on  his  abandonment.  But  it  is  not 
enough  that  it  was  properly  made  upon  facts  supposed 
to  exist  at  the  time,  if  it  turn  out  that  circum- 
stances existed  unknown  to  the  parties  which  did  not 
entitle  the  assured  to  abandon."*  But  I  must  add 
that  there  are  contradictory  opinions  on  the  subject : 
and  in  an  old  case,  Hodgson  v.  Blakiston,  notice  of 
abandonment  was  held  to  be  necessary  although  the 
ship  and  cargo  had  been  sold  and  converted  into 
money  when  the  notice  of  the  loss  was  received.  One 
great  advantage  of  abandonment  is  to  mark  the  time 
and  procure  definiteness.  And  Park  says,  the  reason 
why  notice  of  abandonment  is  deemed  necessary  is  to 
prevent  surprise  or  fraud  on  the  underwriters. 

*  Li  Bainbridge  v.  Neilson. 
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We  have  already  seen  that  there  are  two  kinds  of 
total  loss  :  one.  ahsolute, — as  hy  the  sinking  of  the 
ship ;  the  other  constructive ; — that  is,  when  the  ship 
is  swallowed  up,  not  hy  the  sea,  hut  hy  expenses.  In 
the  first  case  the  ship  is  lost ;  in  the  latter  she  is  as  \ 
good  as  lost.  For  if  it  require  me  to  spend  as  much 
to  rescue  and  repair  my  vessel  as  it  would  do  to  huild 
another  of  the  same  size  and  class,  it  is  really  lost  to 
me  in  a  monetary  sense ;  and  in  laying  out  that  money 
I  am,  as  it  were,  purchasing  a  new  vessel.  And  if  it . 
would  cost  me  more  to  rescue  and  repair,  than  to  huild 
a  ship  of  the  value  the  repaired  vessel  would  have 
after  repairs  are  completed,  it  is  plain  that  I  should  |, 
be  throwing  away  my  money ;  and  underwriters  can- 
not compel  me  to  make  such  a  sacrifice. '  I  abandon 
my  vessel  because  she  is  in  an  impracticable  place  or 
situation.  This  indeed  is  the  case  with  most  lost 
ships.  Few  ships  are  actually  destroyed  compared 
with  the  number  tliat  sink  or  are  extensively  injured : 
and  no  ship  can  be  positively  annihilated.  Loss  re- 
solves itself  into  a  question  of  degree.  One  vessel, 
for  example,  sinks  in  shallow  water,  and  with  expense 
and  the  use  of  proper  means  can  be  raised  again ; 
another  sinks  in  deeper  water,  and  no  attempt  is 
made  to  raise  her.  The  difference  of  one  fathom  in 
depth  may  perhaps  thus  create  the  distinction  between 
a  total  loss  and  no  loss  at  all.  So  the  particular 
situation  in  which  a  ship  is  placed  by  sea-perils  in- 
fluences my  dealings  with  it.  I  may  be  so  att^hed 
to  the  vessel  that  I  resolve  to  spend  any  money  to 
retrieve  her  and  put  her  again  in  repair.     On  the 
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other  hand,  I  may  find  the  coBt  of  restoration  greater 
than  it  becomes  me  prudently  to  undertake,  and  I 
resolve  to  give  up  all  right  in  her  to  the  underwriters 
in  consideration  of  their  paying  as  for  a  total  loss.  I 
give  notice  of  abandonment  to  them.  If  they  accept 
my  notice  they  take  to  the  ship  and  can  do  what  they 
please  with  her ; — such  as  she  is,  she  is  theire.  Not  U 
only  the  ship  itself  but  all  future  use  of  the  vessel  is 
theirs ; — so  that  if  they  succeed  in  getting  her  again 
to  sea  and  making  her  earn  freight,  that  freight  is 
theirs  also.  But  as  the  cession  of  freight  to  the 
underwriters  on  ship  affects  a  third  party,  that  is  the 
underwriter  on  the  freight,  it  will  be  necessary  to 
speak  on  this  point  presently  more  at  large.  If  the 
underwriters  refuse  my  notice  of  abandonment  I  am 
left  to  use  my  own  judgment  in  proceeding.  If  I  am 
still  convinced  of  the  inutility  of  attempting  to  get 
the  vessel  out  of  her  difficult  situation,  and  of  the 
excessive  expense  that  will  be  required  to  repair  her, 
I  shall  use  my  discretion  and  sell  her.  Then,  I  shall  f 
justify  my  proceedings  with  the  proper  proofs  and 
shall  still  claim  a  loss  from  the  underwriters,  and  shall 
make  over  to  them  the  proceeds  of  the  sale.  The 
circumstance  of  their  refusal  of  my  abandonment  will 
not  oust  me  of  my  rights,  and  I  still  consider  myself 
acting  as  their  agent  in  selling  the  ship  and  getting 
home  the  proceeds  of  the  sale.  I  have,  it  is  true,  my 
proper  duties  towards  the  underwriters  in  making  an 
abandonment,  and  so  getting  rid  of  my  own  particular 
ownership  and  responsibility  in  the  ship.  I  am  not 
to  dally  and  be  indecisive :  I  must  determine  quickly 
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what  I  will  do ;  because  my  delay  terminating  in  a 
resolution  to  abandon,  may  seriously  have  lessened  the 
opportunities  of  the  abandonees  to  save  the  ship-  or  to 
do  the  best  with  her.  Nor  must  I  risk  the  proceeds 
of  a  sale  by  making  use  of  the  money  in  any  specula- 
tion, or  by  allowing  it  to  remain  long  in  agents'  hands, 
or  by  adopting  a  circuitous  means  for  its  transmission 
to  this  country.  Should  I  do  any  one  of  these  things 
I  should  be  guilty  of  laches^  and  should  be  held 
liable  for  the  moneys  had  and  received  to  imder- 
writers'  use. 

But  an  abandonment  may  be  made  on  mistaken 
groimds,  under  a  misapprehension  that  the  position  of 
the  ship  was  worse  than  it  really  turned  out  to  have 
been,  or  from  not  knowing  that  the  situation  of  danger 
was  passed  and  the  vessel  was  again  in  safety.  An 
abandonment  made  on  invalid  grounds  is  without 
effect,  and  neither  the  underwriter  nor  the  assured 
are  to  be  bound  by  it.  The  law  does  not  catch  men 
in  snareSj  or  make  them  pay  heavy  penalties  for  inno^ 
cent  mistakes.  like  some  medicines,  it  is  potent  if 
the  disease  exist  and  require  the  remedy ;  if  there 
prove  to  be  no  disease  it  is  quite  inoperative  and 
harmless.  So  where  a  ship  was  taken  and  abandon- 
ment made,  but  was  retaken  and  was  known  to  be  so 
before  the  action  was  brought,  the  abandonment 
would  not  have  effect,  because  the  state  of  things  was 
different  to  the  underwriter  from  what  he  supposed 
at  the  time  of  the  abandonment*  But  if  the  matter 
be  quite  settled  before  the  error  be  discovered  it  is 
not  incumbent  on  either  party  to  reopen  the  settle- 
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ment.  So  in  an  actual  .case,  where  after  abemdonment 
a  total  loss  had  been  paid,  the  owner  was  not  com- 
pelled to  refund  because  the  loss  turned  out  to  be 
partial,  but  the  underwriter  took  the  salvage  himself. 
And  where,  in  the  morning,  the  underwriters  virtually 
accepted  an  abandonment  of  a  ship  that  had  been 
captured,  by  returning  the  protest  to  the  broker  with 
the  remark  that  "they  were  satisfied,**  which  was 
held  to  be  a  sufficient  acceptance,  but,  in  the  evening, 
intelligence  was  received  that  the  ship  had  been  re- 
captured. Lord  Eldon  held  that  they  must  pay  as  for 
a  total  loss  because  they  had  acquiesced  in  the  aban- 
donment.    (Smith  V.  Bobertsou.) 

I  would  not,  however,  lay  much  stress  on  this  deci- 
sion, because  it  clashes  with  that  ingenuous  spirit 
which  should  animate  all  transactions  between  man 
and  man,  and  which  has  been  shown  to  pervade  this 
difficult  subject  of  abandonment.  Here  it  was  clear 
that  even  if  the  expression  of  the  underwriters 
amounted  to  an  acceptance,  which  I  must  consider 
doubtful,  the  fact  on  which  it  was  made  was  erroneous, 
and  the  ship  was  in  safety  when  they  believed  her  to 
be  lost  by  capture.  Had  they  not  accepted,  it  is 
plain  from  what  has  gone  before  that  the  recapture 
would  have  nullified  the  act  of  abandonment. 

Now,  about  freight.  The  books  state  that  an 
abandonment  of  ship  to  the  underwriters  gives  them 
the  freight  as  an  incident ;  i.  e.  the  freight  she  may 
afterwards  earn.  But  then,  as  the  freight  may  be 
insured  by  another  set  of  underwriters,  it  seems  a 
strong  thing,  and,  at  first  sight,  a  wrong  thing,  to 
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give  the  subject  they  have  insured  to  the  insurers  of 
the  ship.  The  court  in  two  early  cases  manifested  a 
disinclination  to  look  this  situation  in  the  face.  It 
was  afterwards,  in  the  case  of  McCarthy  v.  Abel, 
specifically  discussed,  yet  even  then  it  was  not  decided 
in  the  affirmative.  Lord  EUenborough's  judgment  in 
Sharp  V.  Gladstone  is  given  negatively  and  with  cau- 
tion. When  learned  judges  are  diffident  it  is  not  for 
laymen  to  be  positive,  and  throw  themselves  open  to 
the  accusation  that 

''  Fools  rash  in  where  angels  fear  to  tread." 

But  in  the  trial  of  Case  v.  Davidson  Lord  Ellen-* 
borough  did  distinctly  state  that  an  abandonment  of 
ship  carries  freight  as  an  incident.  And  in  the  late 
case  of  the  Scottish  Marine  Company  v.  Turner,  this 
principle  has  been  re-affirmed.  For  myself,  were  I  an 
underwriter,  it  would  require  a  great  deal  of  persua- 
sion to  make  me  give  up  what  remained  of  the  freight, 
which  I  had  insured,  to  the  underwriters  of  ship,  who 
had  not  insured  it.  But  questions  are  not  likely  to 
arise  often  on  this  head,  because  freight  stands  in  a 
somewhat  difierent  position  to  ship  or  cargo.  Freight 
being  a  sort  of  profit  is  more  impalpable  than  ship 
and  goods.  For  reasons  already  expressed,  under- 
writers on  freight  in  many  things  are  in  a  more 
favourable  position  than  the  insurers  of  other  inter- 
ests ;  but  in  respect  of  a  loss  their  position  is  rather 
worse,  for  theirs  is  the  only  interest  (except  profits 
and  commission)  which  is  affiscted  by  the  loss  of  the 
voyage.     In  former  times  the  loss  of  the  voyage  was 
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Ywy  frequently  mentioned,  and  was  often  brought  in 
as  a  test  of  the  existence  of  a  total  loss ;  but  latterly 
the  consideration  of  it  has  been  discarded  when  the 
question  relates  to  the  ship ;  but  it  is  important  with 
freight,  profits,  and  commissions ;  for  in  these  interests 
the  loss  of  the  voyage  is  the  loss  of  the  interest  itself. 
The  position  of  freight  affected  by  an  abandon- 
ment is  so  anomalous  that  I  must  pursue  the  sub-' 
ject  a  little  further,  at  the  risk  of  being  thought 
tedious.  We  have  heard,  above,  that  the  freight 
being  an  inseparable  incident  of  the  ship  passes 
with  the  ship  to  the  abandonee.  We  can  even  re- 
concile this  to  our  minds  with  a  little  difficulty,  by 
considering  that  if  a  house  were  made  over  to  us  we 
should  look  for  all  future  rents  derivable  from  it, — 
otherwise  the  assignment  of  the  tenement  would  be 
futile.  But  we  are  now  met  by  a  more  formidable 
obstacle  to  the  settlement  of  the  question,  viz.  that 
the  tendency  of  decisions  is,  that  not  only  all  future 
freight  is  to  pass  to  the  underwriters  on  ship  when 
abandoned,  but  also  what  has  already  been  virtually 
earned  biU  not  paid:  so  that  if  nine-tenths  of  the 
voyage  were  accomplished  when  the  vessel  was  aban- 
doned, the  ship  underwriters  were  nevertheless  entitled 
to  take  the  whole.  Mr.  Amould  thus  sums  up  the 
subject :  ^*  The  result,  therefore,  of  the  English  juris- 
prudence on  this  point  must  be  taken  to  be,  that  in 
case  of  separate  insurance  and  abandonment  of  ship 
and  freight  to  different  sets  of  underwriters,  the  un- 
derwriters on  freight  take  nothing  by  the  abandon- 
ment, but  the  whole  freight  pending  at  the  time  of 
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the  eoiualfyy  and  ultimately  earned  hy  the  ship  on 
arrival  is  transferred  to  the  abandonees  of  the  ship  as 
an  inseparable  incident  thereto."  *  Now  if  this  is  the 
case,  it  seems  to  follow  that  freight  must  cease  to  be 
a  separately  insurable  interest,  because  it  has,  under 
this  yiew,  no  individuedity  apart  from  the  ship  itself, 
being  its  ^^  inseparable  incident."  It  is  an  emanation 
from  the  ship :  it  is  as  much  a  part  of  the  vessel  as 
one  of  her  masts  is.  We  could  not  with  benefit  in* 
sure  the  mainmast  of  a  ship  when  the  ship  is  herself 
insured,  because,  in  case  of  a  sale,  the  underwriters 
on  the  latter  would  certainly  claim  and  receive  the 
proceeds.of  the  mast,  and  leave  nothing  for  its  sepa* 
rate  insurers.  It  is  in  this  anomalous  position  that 
freight  is  placed,  and  we  are  in  the  following  dilemma : 
If  the  underwriter  on  freight  is  subject  to  have  his 
interest  given  away  from  him^  to  a  set  of  persons 
whom  he  never  contemplated,  but  whose  rights  are 
held  to  be  paramount  to  his  own,  then  a  new  risk 
arises  on  a  freight  policy, — that  of  "  peril  of  under- 
writers.** If,  on  the  other  hand,  the  underwriter 
holds  fast  to  the  freight  which  has  been  earned,  but 
not  yet  paid,  as  an  asset  of  his  policy,  whilst  at  the 
same  time  the  abandonee  of  the  ship  also  claims  and 
receives  it  as  a  beneficial  incident  of  his  interest,  we 
have  the  absurdity  of  a  shipowner  abandoning  the 
same  thing  twice, — that  is  to  two  sets  of  claimants, 
each  of  whom  has  a  right  to  it,  and  he  has  to  account 
to  both  for  a  sum  which  only  exists  singly. 

*  Page  1149.    And  for  support  of  this  view  he  quotes  Case  v. 
Davidson. 
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This  is  one  of  those  cases  where  in  order  to  support 
a  principle  once  laid  down  an  inconsistency,  if  not 
an  injustice,  is  created  in  practice.  The  dictum  is, 
^^  freight  is  an  inseparable  incident  of  the  ship ;"  and 
to  carry  out  the  ^<  bookish  theorick,"  the  right  of 
another  class  of  persons  is  invaded,  or,  the  insured 
owner  has  to  pay  the  same  sum  twice  over. 

And  if  we  follow  where  the  principle  leads,  we  are 
brought  to  another  perfectly  logical  conclusion ;  viz. 
that  since  freight  is  an  inseparable  incident  of  the 
ship,  the  circumstance  of  there  being  insurers  of  ship 
is  of  no  consequence,  it  not  being  their  incident  but 
the  ship's.  It  is  personally  theirs  by  transference  if 
they  have  insured  the  ship  and  accepted  an  abandon- 
ment of  her  from  the  owner ;  it  is  personally  the  pur- 
cha^rer  s  if  the  vessel  be  not  insured :  but  in  neither 
case  can  it  belong  to  the  underwriters  on  the  freight 
itself,  because  it  is  part  and  parcel  of  the  ship. 
Although  this  is  a  correct  inference  from  the  premises, 
I  doubt  whether  any  one  would  seriously  commit  him- 
self to  the  conclusion. 

Since  the  first  edition  of  this  book,  an  important 
cause  had  been  tried  in  the  Court  of  Queen's  Bench, 
embracing  the  whole  subject  under  discussion.  The 
judgment  of  the  Court  delivered  by  Lord  Campbell, 
C.  J.,  in  Miller  v.  Woodfall,  will  be  found  at  length 
in  Appendix,  No.  8.  A  ship  in  her  owner's  employ 
had  arrived  at  Southport,  in  the  river  Mersey,  on 
a  voyage  from  St.  John's  to  Liverpool.  She  was 
stranded  and  abandoned  at  Southport.  Inasmuch  as 
the  use  of  his  own  ship  by  the  owner  gives  rise  to 
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no  contract  of  freight, — for  a  man  caimot  contract 
with  himself, — ^the  only  freight  which  passed  in  this 
instance  was  what  could  be  gained  by  carrying  the 
cargo  a  few  miles  from  the  stranding  place  to 
Liverpool :  but  Lord  Campbell  lends  all  his  weight 
to  the  view  which  gives  away  the  freight  to  the 
abandonee  of  ship.  It  was  urged  by  counsel  that 
only  incidental  freight  passed  with  the  ship,  and  that 
as  no  contract  runs  with  a  chattel,  freight  which 
by  charter  is  only  due  at  the  terminus  ad  qtiem,  the 
port  of  delivery,  would  not  so  pass.  Admitting  this, 
the  Lord  Chief  Justice  said,  ^^  If  the  goods  on  board 
the  ship  at  the  time  when  the  casualty  to  which 
the  abandonment  refers  occurred  had  belonged  to 
third  persons,  for  whom  they  were  to  be  carried  on 
freight  from  St.  John's  to  Liverpool,  there  can  bo 
no  doubt  that  by  our  law  the  right  to  the  whole 
of  that  freight  would  have  passed  to  the  abandonees 
of  the  ship."  Considering  that  by  English  law  only 
unearned  freight  is  held  to  pass  to  an  abandonee, 
the  decision  seems  to  support  the  strongest  view 
possible  in  favour  of  the  abandonee. 

The  Right  to  Abandon. 

We  have  now  to  consider  what  circumstances  give 
the  assured  a  right  to  abandon  his  interest  to  the 
underwriters:  and  before  we  seek  the  support  of 
leading  cases  to  bear  out  the  several  positions  taken, 
it  is  well  to  obtain  a  general  outline  by  looking  at  the 
subject  from  the  rising  ground  of  common  sense. 
The  position  of  the  underwriter  towards  the  assured 
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is,  that  for  a  oertain  paymenti  or  premimn,  he  under- 
takes responsibililies  which  would  otherwise  h3l  on 
the  merchant  or  owner  who  wishes  to  be  insured* 
Under  stated  limitations  he  agrees  to  stand  in  the 
shoes  of  the  assured  and  to  indemnify  him  against 
loss  aflfecting  the  interest  insured.  Strictly  speaking 
insurance  is  a  wager  between  the  two  parties, 
grounded  upon  probabilities,  having  for  its  subject 
some  valuable  interest,  recognised  by  law,  and  highly 
conducive  to  the  welfare  and  expansion  of  commerce. 
But,  nevertheless,  it  is  of  the  nature  of  a  bet,  and  it 
must  sometimes  be  construed  with  the  same  spirit  in 
which  ^^ debts  of  honour"'  are  looked  upon.  Thus 
the  benefit  of  the  interest  insured  must  be  ever  kept 
in  mind,  not  the  bare  substance  of  the  thing  insured 
only.  If,  from  circumstances  coming  within  the 
scope  of  the  policy,  all  benefit  is  lost  to  me  in  my 
ship  or  goods,  the  underwriter  has  lost  his  wager, 
even  though  some,  or  all,  of  the  subject-matter 
remains  in  esse.  And  if  there  is  a  high  probability 
that  the  thing  itself,  or  all  benefit  to  be  derived  from 
it,  will  cease  before  it  reaches  its  destination,  I  may 
abandon  my  interest  to  the  underwriter,  giving  him 
the  opportimity,  as  far  as  I  can,  of  taking  any  course 
he  chooses  with  the  property,  to  turn  it  to  some 
value.  An  abandonment  always  conceives  some  degree 
of  option.  The  underwriter  may  or  may  not  accept. 
If  the  work  of  destruction  has  proceeded  very  far, 
or  its  progressive  result  is  very  certain,  I  have  no 
occasion  even  to  abandon,  that  is,  to  give  notice  to 
the  underwriter.    He  will  be  equally  obliged  to  pay 
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a  total  loss  without  such  noticet  But  if  I  am 
doubtful,  undesirous  to  take  the  risk  of  results ;  if  I 
find  no  means  to  get  away  my  ship  or  to  bring  home 
W  Pa^go;  if  I  know  that  attempts  to  do  so  will 
involve  me  in  expenses  greater  than  the  after  value 
of  the  thing  saved,  I  have  a  right  to  throw  my 
burthen  on  the  underwriter  and  sell^  as  it  were,  all 
my  interest  to  him,— the  price  being  the  loss  he  pays 
me.  If  he  accepts  the  abandonment  he  will  give 
bis  own  orders  respecting  the  property  which  has 
thus  become  his  own,  and  then  the  arrangement 
made  is  binding,  and  he  cannot  make  me  retire  from 
it,  though  circumstances  should  afterwards  occur  by 
which^^ght  ^  «=,dre  ««,  property  back  uL 
injured  or  less  hampered  by  expenses  than  I  had 
p^ioud,  ia^ned."^  If  the  Jdenm^  wiU  not 
accept,  my  course  is  not  so  unembarrassed,  yet  my 
right  of  recovering  a  total  loss  eventually  may  not 
be  injured  by  his  refusal.  But  I  must  act  more  on 
my  own  responsibility.  I  may  still  decixle  on  cutting 
the  adventure  short  instead  of  continuing  it,  and 
may  fall  back  on  my  rights  founded  on  the  particular 
merits  of  the  case.  There  will,  however,  be  this 
diffiarence  in  the  effects  upon  myself,  I  may  have 
to  bring  an  action  against  the  underwriter ;  and  in 
that  case  I  shall  have  to  show  that  the  same  state 
of  things  continued  to  exist  up  to  that  time  which 
operated  at  the  period  when  I  first  gave  notice 
of  abandonment.  Should  the  circumstances  have 
changed  for  the  better  during  that  time,  my  right 
to  abandon  may  have  ceased,  and  I  might  have  no 
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chance  of  succeeding  by  law  to  enforce  my  claim  for  a 
total  loss.  An  embargo  which  had  placed  my  interest 
in  a  hopeless  detention  might  have  been  taken  off 
before  action ;  the  ship  which  had  been  captured 
might  have  been  recaptured  and  taken  into  a  friendly 
port ;  the  vessel  which  seemed  bilged  and  fixed  on  |* 

■ 

rocks  might  unexpectedly  have  been  got  off  in  that 
interim,  and  in  a  less  injured  state  than  was  supposed. 
And  thus,  my  position  with  the  underwriter  may 
have  been  changed,  and  my  suppositious  right  to  a 
settlement  as  for  a  total  loss,  may  have  subsided  into 
a  demand  for  an  Average  loss  only. 

There  has,  it  must  be  owned,  been  a  considerable 
difference  in  opinion  about  abandonment ;  and  Lord 
Mansfield  said,  ^^  No  right  of  the  assured  can  vest 
as  for  ar  total  loss  till  he  has  made  the  election  to 
abandon."*  This  is  at  variance  with  what  has  been 
just  mentioned  as  to  cases  where  abandonment  is  not 
necessary.  But  war  had  given  a  complexion  to  the 
decisions  and  habits  of  thought  of  that  day;  and 
when  judges  spoke  of  total  losses  they  usually  had 
in  their  eye  the  very  frequent  occurrence  of  capture. 
Capture  was  a  risk  that  brought  the  insurance  to 
which  it  applied  still  more  nearly  into  the  category 
of  wagers,  and  the  property  lost  by  capture  was  not 
destroyed  but  had  got  into  other  persons'  possession, 
from  which  there  was  still  the  possibility  of  its  being 
rescued  and  revesting  in  its  original  owner.  It  was 
necessary,  therefore,  to  have  precise  and  stringent 
rules  for  determining  this  sort  of  total  loss.     For 
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the  assured  was  not  to  have  it  in  his  power  to  throw 
the  onus  at  his  pleasure  and  at  any  time  on  the 
underwriter,  because  he  saw  that  his  adventure  was 
likely  to  prove  unprofitable  to  himself.  The  notice 
of  abandonment  must,  therefore,  be  given  in  reason- 
able time, — of  which  I  shall  speak  more  particularly 
in  the  last  section.  And  it  must  be  given  when 
the  assured  has  information  of  what  appears  to  be 
constructively  a  total  loss;  for,  said  Justice  BuUer, 
in  Cazalet  v.  St,  Barbe,  ^^  there  is  no  instance  where 
the  owner  can  abandon  unless  at  some  period  or 
other  of  the  voyage  there  has  been  a  total  loss.** 
He  means  constructive  total  loss  in  this  sentence. 
And  so  if  an  owner  do  not  elect  to  abandon  till  the 
peril  is  over,  he  has  no  right  to  abandon  when  the 
thing  is  safe.  This  seems  too  plain  to  require  any 
comment. 

If  between  the  times  when  notice  of  abandonment 
was  given  to  underwriters,  on  news  being  received 
of  the  supposed  loss  of  a  ship,  and  the  bringing  an 
action  for  the  amount  of  the  policy,  information  were 
brought  of  the  ship's  safety,  the  underwriters  would 
be  excused  from  paying  a  total  loss.  The  property 
revests  in  the  owner  though  there  have  been  an 

interruption  of  possession  ;  and  the  English  law  does 

« 

not  recognise  any  change  of  property  by  capture  till 
the  ship  or  goods  have  been  condemned. 

And  an  abandonment  which  would  have  enabled 
the  assured  to  recover  as  for  a  total  loss  could  not 
be  insisted  on  where  before  action  brought  the 
state  of  things  was  changed.     Sometimes  an  act  of 
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the  aflsored  himself  will  take  away  hid  right  to 
abandon  and  claim  a  total  loss.  So,  a  ship  that  had 
been  captured  and  carried  into  a  port  and  sold,— 
(and  at  that  moment  she  was  properly  totally  lost,) 
was  bought  back  by  her  captain  on  the  owner's 
account,  it  was  held  that  by  so  doing  the  loss  had 
been  changed  from  a  total  to  a  partial  one.  Btill 
less,  then,  would  a  transient  parenthesis  in  the  owner- 
ship, a  temporary  capture  for  instance,  with  restO'* 
ration  of  property  and  all  the  facts  known  at  the 
same  time,  afford  ground  for  an  abandonment. 

On  the  other  hand  there  are  cases  where  the  mere 
restoration  of  the  thing  insured  will  not  defeat  the 
owner's  claim  for  a  total  loss.  So  when  a  vessel  had 
been  captured  and  recaptured  and  was  brought  into 
port,  but  with  a  salvage  of  fifty  per  cent,  and  other 
expenses  due  upon  her,  the  circumstance  of  such 
restitution  did  not  take  away  the  owner's  right  to 
abandon.  To  make  this  precedent  applicable  to  other 
cases,  it  would  now  be  necessary  to  show  that  the 
needful  repairs  and  the  expenses  on  the  ship  would 
exceed  her  value  after  repairs. 

On  Goods. 

It  is  of  the  very  highest  importance  to  define  the 
right  of  abandonment  with  regard  to  goods,  because  a 
still  greater  change  of  position  is  produced,  by  it. 
When  goods  are  insured  "  free  from  Average,"  the 
right  to  abandon,  if  it  can  be  set  up,  and  the  sale  at 
an  intermediate  port,  throw  that  loss  by  sea-damage 
upon  the  underwriter  which  without  the  name  of  loss 
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would  have  had  to  be  borne  by  the  merchant.  As  the 
power  to  claim  on  a  ^^  memorandum  cargo  "  is  there* 
fore  somewhat  in  the  choice  and  will  of  other  persons, 
it  is  most  necessary  to  see  that  a  sale  was  obligatory 
from  the  circumstances,  and  that  the  stated  necessity 
for  selling  was  neither  factitious  nor  fictitious.  But 
there  is  no  irround  for  abandonment  of  carfiro  as  affect- 
tag  under^.™,  urie«  .h«  o.u»  prtoily  b.  that 
of  searperils.  However  subsequent  circumstances 
might  increase  the  loss  it  must  originate  in  the  perils 
undertaken  by  underwriters  or  it  wiU  not  form  any 
claim  on  them.  Thus,  the  natural  heating  of  a  cargo 
of  grain,  even  when  it  has  occurred  through  pro- 
traction  of  the  voyage  by  contrary  winds  and  unfar 
vourable  weather,  and  the  sale  of  the  grain  at  on 
intermediate  port,  wiirafford  no  locus  standi  against 
underwriters.  On  the  other  hand,  if  sea-damage 
have  attacked  such  a  cargo,  and  supervening  circum- 
stances render  the  sale  of  the  whole  of  it  necessary 
and  prudent,  the  position  is  changed.  Nor  does  long 
detention  of  a  cargo  give  generally  a  right  to  abandon, 
because  underwriters  are  not  concerned  in  the  rise 
and  fall  of  markets,  but  in  the  safety  of  the  thing 
itself ;  so  that  if  it  were  to  take  a  whole  twelvemonth 
to  repair  a  ship  and  make  her  ready  to  carry  home 
her  cargo  which  had  been  discharged  at  an  interme- 
diate port,  underwriters  would  refuse  an  abandonment, 
and  their  answer  for  a  reason  would  be,  ^'  We  do  not 
care  in  what  time  the  cargo  we  have  insured  reaches 
its  destination,  be  it  long  or  short,  so  that  it  arrives 
at  last.'*    But  an  embargo,  or  any  detention  of  kings. 
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princes,  &c.  wliicli  becomes  pro1i*acted  and  presents  no 
prospect  of  its  being  taken  off,  such  a  detention  gives 
a  just  ground  for  abandonment.  So  too  if  a  ship  meet 
with  great  damage  and  is  obliged  to  resort  to  a  port 
of  distress,  and  there  the  cargo  is  landed  and  the  ship 
obliged  to  be  sold,  there  is  a  moral  obligation  on  the 
master,  but  not  a  legal  one,  to  endeavour  to  hire  other 
shipping  and  to  send  forward  the  goods ;  but  if  it  be- 
comes a  matter  of  impossibility  to  effect  this — ^if  there 
are  no  means  of  forwarding  the  cargo,  then,  even 
though  the  goods  are  themselves  sound,  they  may  be 
abandoned  to  the  underwriters ;  because  through  cir- 
cumstances originating  in  sea-perils  insured  against, 
the  cargo  has  been  left  in  such  a  situation  that  the 
owners  of  it  cannot  get  possession  of  it,  and  it  is  as 
much  lost  to  them  as  if  it  were  at  the  bottom  of  the 
sea,  or  in  any  other  impracticable  place.  And  if, 
again,  the  cargo  has  been  damaged,  and  it  can  be 
shown  in  a  demonstrative  manner  that  to  re-ship  it 
would  be  to  bring  about  the  entire  loss  of  its  value 
before  it  could  reach  its  destination,  that  is  a  ground 
for  abandonment.  Or  on  goods  subject  to  Particular 
Average,  though  they  were  in  a  comparatively  safe 
place,  yet  were  in  a  vessel  that  waa  leaky  and  would 
have  to  remain  so  for  many  winter  months,  and  were 
certain  not  to  arrive  at  the  time  at  which  they  would 
be  at  their  highest  value,  all^  these  circumstances 
taken  together  were  held  to  be  a  valid  ground  for  aban- 
doning the  interest  to  the  underwriters. 
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On  Freight 

If  freight  bo  abandoned,  and  the  ship  be  repaired 
and  takes  a  new  freight  in  lieu  of  the  first,  the  under- 
writers are  entitled  to  the  benefit  of  such  substituted 
freight.  And  with  regard  to  freight,  which  being  a 
more  unsubstantial  subject  of  insurance  requires  more 
nicety  in  dealing  with  it,  there  are  times  when  an 
owner  may  find  it  necessary  to  give  up  freight  upon 
arrangement,  or  it  may  be  on  calculation  preferable 
and  judicious  to  do  so,  but  an  act  which  is  indirectly 
beneficial  to  him  is  not  always  to  affect  the  interests 
of  other  persons.  Thus,  there  may  be  an  opportunity 
of  abandoning  the  voyage  and  foregoing  the  freight, 
and  it  may  be  the  most  saving  course  to  the  owner  to 
do  so,  for  he  may  see  that  by  continuing  the  voyage 
the  wages  and  other  expenses  of  it  would  inevitably 
consume  it  and  more :  so  that  a  happy  termination  to 
the  voyage  would  be  the  contingency  most  to  be 
dreaded  by  him.  If  then  there  be  some  colourable 
pretext  for  considering  the  voyage  broken  up,  and  an 
abandonment  made  to  the  underwriters,  the  motives 
must  be  very  carefully  examined  which  led  to  it ; 
always  remembering  that  with  a  fully-insured  freight 
a  total  loss  is  the  most  profitable  thing  that  can  hap- 
pen ; — much  more  so  than  the  fulfilment  of  the  prayer 
in  the  bill  of  lading,  that  ^^  the  good  ship  may  be  sped 
to  her  desired  port  in  safety." 

Method  of  abandoning. 

It  seems  remarkable  that  there  should  be  no  stated 
and  invariable  form  for  performing  an  act  so  important 
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in  some  cases  as  is  abandonment.  It  is  the  spirit  of 
the  act  rather  than  the  letter  that  in  this  case  is  to  he 
considered.  It  is  true,  notice  of  abandonment  is 
usually  given  in  writing,  and  in  much  the  same  words; 
but  it  may  also  be  communicated  by  parol,  and  will  be 
binding,  all  other  things  being  valid.  The  assured 
writes  a  circular  letter  to  his  underwriters  giving  them 
notice  that  he  abandons  the  interest  insured  to  them ; 
and  he  frequently  gives  them  what  information  he 
possesses  as  to  the  cause  and  occasion  of  the  aban- 
donment. If  he  have  acquired  his  own  knowledge  of 
the  loss  from  Lloyd's  List  or  the  daily  journals,  he  will 
refer  his  underwriters  to  those  sources  of  intelligence. 
The  more  distinct  and  direct  the  manner  of  giving 
notice  the  better;  but  sometimes  an  indirect  com- 
munication, if  it  be  proved  afterwards  that  the  under- 
writers understood  it  and  acted  on  it,  wiU  be  sufficient. 
If  the  underwriter  accepts,  he  cannot  afterwards 
revoke,  except  his  abandonment  was  extorted  by  false 
information. 

But  it  is  not  by  implication,  generally,  that  the  pro- 
perty can  be  transferred  to  and  vested  in  the  under- 
writer. Some  acts  performed  by  him  do  indeed  imply 
his  recognition  of  the  notice  made,  and  therefore  in  a 
court  of  law  no  further  proof  of  the  abandonment 
need  be  given  than  the  statement  of  the  fact  that 
it  was  duly  made,  and  that  the  underwriter  paid 
thereqfier  as  for  a  total  loss.  The  paying  the 
total  loss  seems  either  conclusive  that  all  proper 
formal  steps  were  taken  previously  by  the  assured, 
or  else  it  acts  as  a  waiver,  and  is  a  proof  that  the 
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underwriter  had  dispensed  with  some  technical  for- 
malities. 

But  if,  instead  of  paying  for  a  loss,  the  underwriter 
disputes  the  claim,  then  the  ownership  of  the  property 
in  discussion  is  not  fastened  on  him  hy  previous  infor- 
mation given,  if  the  giving  of  it  is  such  as  not  to  be 
construed  as  an  abandonment.  Thus,  very  fuU  par- 
ticulars of  an  accident  to  the  ship  or  goods  may  be 
handed  to  the  underwriter,  he  may  be  informed  (as  in 
Thelusson  v.  Fletcher)  that  the  vessel  was  on  shore, 
and  that  goods  insured  by  him  were  damaged,  and  yet 
this  is  not  constructively  a  notice  of  the  assurer's 
abandonment;  and  in  the  case  alluded  to*  that  was 
not  admitted,  nor  the  acceptance  proved,  by  the  under- 
writers desiring  the  assiu*ed  to  do  the  best  he  could 
for  the  damaged  property.  And,  even,  farther,  in 
another  case  cited  by  Mr.  Amould,  Lord  EUenbo- 
rough  held  it  was  not  sufficient  notice  that  a  broker 
communicated  to  the  underwriters  that  the  voyage  had 
been  broken  up  by  the  capture  of  the  ship  and  cargo, 
and  requested  them  to  settle  as  for  a  total  loss  and  give 
directions  for  the  disposal  of  the  property  insured. 

This  last  case  appears  to  me  to  be  too  strong  in 
circumstance  to  be  relied  on  in  future  as  a  precedent ; 
and  j)robably  the  learned  judge  framed  his  conclusion, 
which  is  put  on  the  score  of  imperfect  notice  of  aban- 
donment, on  other  considerations,  including  the  want 
of  right  that  the  assured  might  have  had  to  abandon 
at  all  from  the  then  position  of  the  property. 

A  notice  of  abandonment  requires  to  be  direct  and 

*  Parmeter  t^.  Todhnnter. 
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explicit,  although  limited  to  no  particular  form  of 
words.    It  should  give  the  ground  for  the  ahandon- 
ment,  and  refer  to  the  source  of  information  whence 
the  knowledge  of  the  accident  was  gained  hy  the 
insured,  whether  hy  a  protest,  a  letter  received  from 
the  captain,  a  notice  in  a  newspaper,  or  a  paragraph 
in  Lloyd's  list.    This  is  to  give  the  underwriter  the 
means  of  determining  whether  he  will  or  will  not 
accept  the  abandonment.     It  should  be  signed  by  the 
assured  or  by  his  agent  or  broker.     Such  a  notice  as 
the  following  would  be  sufficient. — "  The  Mary  having 
been  driven  on  shore  on  the  Spanish  Main  on  the 
10th  of  Juno  last,  and  being  likely  to  become  a  total 
wreck,  as  per  the  accompanying   letter   from   the 
captain,  the  assured  hereby  abandons  all  his  interest 
insured  by  this  policy  to  the  underwriters.     Signed, 
For  the  Assured,  John  Smith.     London,  1st  Aug., 
ISSG.**    The  assured  will  also  produce  to  the  under- 
writers the  information  he  possesses;  but  he  is  not 
obliged  to  wait  till  his  knowledge  of  a  fact  is  abso- 
lutely certain.    Even  hearsay,  if  it  has  a  show  of 
probability,  will  give  him  the  right  to  serve  notice  of 
abandonment  on  the  underwriters;    and  in  case  of 
ships  not  heard  of,  his  only  knowledge  can  be  negative ; 
a  surmise  that  the  vessel  has  been  lost  because  she  has 
not  arrived,  and  strengthened  by  such  facts  as  that 
other  vessels  departing  from  the  same  port  after  his 
own  ship's  appointed  time  of  sailing  have  already 
arrived ;  or  that  a  violent  storm  was  known  to  have 
occurred  in  some  locality  where  the  missing  vessel  was 
likely  to  be  at  the  time ;  or  that  the  enemy's  ships  had 
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been  seen  in  such  a  direction  as  made  it  probable  they 
had  fallen  in  with  her* 

It  is  of  more  importance  that  the  notice  should  be 
given  to  the  underwriters  in  proper  time ;  because  it 
is  only  just  that  if  I  throw  up  my  property  and  leave 
it  on  their  hands  to  dispose  of  it  as  they  think  proper, 
it  should  be  done  when  there  is  yet  an  opportunity  of 
their  acting  on  my  abandonment,  and  of  taking  mea- 
sures to  secure  and  dispose  of  the  property  which  has 
in  this  manner  become  their  own. 

Thus  the  assured  may  overstay  his  time  in  making 
an  abandonment;  and  Park  cites  a  case  where  a 
delay  of  five  days  was  fatal  to  the  assured.  He  did 
not  give  notice  till  five  days  after  the  course  of  post 
by  which  the  intelligence  of  the  ship's  disaster  must 
have  come,  and  this  was  held  to  be  too  late.  This 
indeed  appears  an  unusually  severe  decision,  as  a 
delay  of  five  days  is  not  a  long  time,  and  it  might 
have  required  some  hours  for  the  assured  to  come  to 
a  determination  as  to  the  course  he  would  take.  But 
it  shows  that  the  assured  must  not  act  capriciously, 
or  keep  the  underwriter  in  a  state  of  uncertainty^by 
his  indecision,  or  elect  in  his  own  mind  that  he  will 
abandon  at  some  future  time  And  so  saddle  the  under- 
writers with  responsibilities  not  necessarily  incidental 
at  the  time  of  the  so-called  loss. 

On  the  other  hand,  the  underwriter  has  his  reci- 
procal duty  to  perform ;  and  it  is  incumbent  on  him 
to  accept  or  reject  abandonment  within  a  reasonable 
time.  This  was  laid  down  in  Hudson  v.  Harrison. 
It  will  always    bo  remembered,  however,  that  an 
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imdenrriter*0  refusal  to  accept  an  abandonment  which 
is  made  on  good  and  sufficient  grounds  will  by  no 
means  exonerate  him  from  responsibility^  and  if  the 
cause  was  yaUd,  the  assured  proceeds  with  his  action 
notwithstanding  the  rejection  of  his  notice  with  an 
equal  chance  of  success.  And  when  once  a  notice 
of  abandonment  has  been  accepted  by  an  underwriter 
it  is  irreyocable  as  against  him,  and  he  is  to  stand 
thereafter  in  the  place  of  the  assured ;  and  if  any  un- 
expected event  should  happen  to  improve  very  much 
the  prospects  of  the  wrecked  property,  the  under- 
writer is  to  have  all  the  advantage  of  such  improve* 
ment  And  where  an  abandonment  was  made  and 
accepted  in  respect  of  a  ship  captured  by  the  enemy, 
and  afterwards  restored  to  liberty,  and  having  taken 
prizes,  it  was  held  that  the  property  having  been 
legally  transferred  the  underwriters  had  the  benefit 
of  the  ship  itself,  and  shared  in  the  distribution  that 
was  also  made  of  the  prizes  taken. 

In  case  of  Double  Insurance. 

If  from  any  circumstance  the  same  interest  has 
been  insured  twice,  the  assured  may  choose  on  which 
policy  he  will  give  notice  of  abandonment  and  claim 
his  loss.  Having  selected  one  set  of  underwriters, 
he  claims  the  amount  from  them,  and  leaves  them  to 
secure  the  contribution  of  other  underwriters,  them- 
selves. 
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Barratry^  or,  as  it  is  T^ritten  in  the  policy,  Barretry, 
is  the  misdemeanor  of  the  commander  or  crew  of  a 
ship,  or  of  both  combined^  whereby  the  vessel  and  her 
lading  are  injured  or  entirely  lost.*  It  is  a  species 
of  loss  singularly  uncommon ;  and  it  will  appear  the 
more  so  when  it  is  remembered  how  great  are  the 
opportunities  for  wrongful  dealing  to  the  masters  and 
crews  of  merchant  ships,  distant  from  observation 
and  every  sort  of  restraint,  and  isolated  in  the  solitary 
paths  of  the  ocean.  The  scope  of  the  word  has  be- 
come very  wide,  and  it  now  embraces  every  voluntary 
act  of  the  persons  in  possession  of  a  ship  at  sea  in 
producing  any  loss  or  misfortune.  All  loss  and 
damage  under  this  head  are  claimable  from  the 
underwriters;  and  though  they  have  no  voice  in 
the  appointment  of  a  master,  yet  they  are  respon- 
sible for  his  acts  and  his  conduct.  There  is  nothing 
which  will  exonerate  the  underwriters  from  these 
consequences  except  the  absolute  incompetency  of 
the  master,  his  officers  and  his  crew,  which,  if  it  can 
be  proved,  shows  that  the  ship  was  unseaworthy  from 
the  commencement  of  her  voyage,  and  therefore  that 
the  policy  was  void  from  the  first. 

*  The  primitive  meaning  of  the  word  is  somewhat  different.  It 
is  stated  to  be  derived  from  the  old  French  word  harratterj  to 
wrangle,  or  stir  up  quarrels ;  and  a  harretor  is  a  brawling  main- 
tainer  of  quarrels.  So,  an  old  dictionary  gives  the  meaning  of 
barretry  "in  policies  of  insurance  for  ships"  as  dissensions  and 
quarrels  among  officers  and  seamen.  Bishop  Hall  uses  the  expres- 
sion of  ''  common  barretor  *'  for  a  petty  thief,  as  compared  with 
more  daring  depredators. 
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Collusion  with  Ovmer. 

It  is  necessary  that  the  captain  should  have  no 
understanding  or  collusion  with  his  owners  in  his 
barratrous  acts.     If  an  owner's  concurrence  can  be 
shown,  the  act  ceases  to  be  barratrous.     It  may  be  a 
conspiracy  between  the  master  and  owner ;  but  un- 
derwriters are  liberated  from  any  loss  which  comes 
under  the  head  of  Barratry  mentioned  in  the  policy 
if  there  be  knowledge  and  complicity  on  the  part  of 
the  owners.    And  therefore  if  the  master  be  a  part 
owner  himself,  there  can  be  no  Barratry.    It  is  neces- 
sary, however,  to  state  that  the  assertion  of  the 
principle  just  made  requires  some  limitation  since  the 
decision  in  the  Exchequer  Chamber  (May,  1854)  in 
the  case  of  Jones  v.  Nicholson,  which  laid  down  that, 
if  the  master,  being  a  part  owner,  fraudulently  sell 
the  ship  and  goods  without  the  consent  of  the  other 
part  owners  of  the  ship  and  proprietors  of  the  goods, 
he  is  as  much  guilty  of  barratry  as  if  he  were  no 
owner  at  all.    I  am  uncertain  whether  this  single 
case  is  sufficiently  conclusive  of  the  matter,  which  is 
of  great  importance.     At  any  rate  the  general  rule 
respecting  collusion  of  owners  remains  untouched: 
and  Barratry  is  impossible  by  a  master  who  is  sole 
owner  of  a  ship. 

Wilful  Destruction  of  the  Ship,  SfC. 

The  most  glaring  cases  of  Barratry  are  those  when 
the  destruction  of  the  ship  is  compassed  by  the 
master  and  crew ;  as  by  boring  holes  in  her  and  so 
causing  the  vessel^ to  founder;  the  setting  her  on 
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fire ;  or  their  carrying  her  away  and  selling  or  other- 
wise  getting  rid  of  her  so  as  to  possess  themselves  of 
the  proceeds  of  the  ship  and  cargo. 

Smuggling. 

But  less  obvious  misdemeanor  will  come  under 
the  name  of  Barratry.  The  master  may  engage  in 
smuggling  contraband  articles,  and  the  vessel  and 
cargo  may  thus  become  forfeited  to  the  Queen.  Any 
permission  given  by  the  owners  to  smuggle  being 
proved  takes  the  case  out  of  the  title  of  Barratry. 

Devidtion. 

A  ship  being  insured  on  a  voyage  stated  to  be 
from  A  to  B,  without  licence  to  go  elsewhere,  is  not 
to  deviate  from  her  course  and  put  into  C,  except 
under  a  necessity.  This  is  a  case  requiring  great 
discrimination  to  decide  at  what  point  the  master's 
conduct  becomes  barratrous.  It  is  not  enough  to  say 
that  the  captain  deviated  from  the  voyage,  and  there- 
fore the  underwriters  become  liable  through  his 
Barratry.  There  are  many  deviations  which  have 
not  this  character.  The  master,  may  deviate  in  his 
sheer  ignorance  that  he  is  restricted  from  doing  so. 
He  may  be  impelled  by  the  idea  of  making  a  great 
deal  of  profit  for  his  owner  by  going  to  some  port  or 
place  for  which  he  has  no  licence  given.  This  again 
would  be  an  error  of  judgment  difficult  to  construe 
into  Barratry ;  and  if  it  can  be  proved  or  strongly 
inferred  that  the  master's  act  was  approved  by  or  was 
aqceptable  to  the  owner,  there  is  a  kind  of  implied 
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concurrence  by  the  owner  which  would  be  pleaded 
ftgainat  a  breach^  in  an  action  against  underwriters  on 
the  ground  of  Barratry. 

A  master  of  a  ship  must  not  deviate  from  his 
voyage  in  order  to  gain  profit  by  towing  or  assisting 
other  vessels  that  may  be  glad  of  aid.  The  laws  of 
humanity  override  all  other  regulations,  and  a  master 
is  quite  justified  in  deviating  where  there  is  a  great 
necessity,  as  in  order  to  pick  up  the  crew  of  a  wrecked 
or  burning  vessel,  or  in  lending  aid  to  one  in  great 
danger  of  foundering,  &c.  Should  the  deviating  ship 
itself  sustain  damage  or  loss,  the  underwriters  would 
remain  liable.  The  conduct  of  the  master  and  crew 
would  not  be  barratrous.  It  would  not  be  on  that 
ground  that  the  deviation  leading  to  loss  and  damage 
produced  a  claim  on  the  underwriters ;  it  would  be 
that  the  deviation  was  justified,  or  rather  that  it  was 
praiseworthy,  under  the  circumstances. 

I  am  of  opinion  that  a  deviation  does  become  bar- 
ratrous when  the  owner  can  show  that  it  has  been 
made  by  the  captain  against  his,  the  owner's,  wishes, 
directions,  and  interests.  If  the  owner  can  purge 
himself  from  all  expectation  of  profit  by  the  deviation, 
and  show  that  he  had  done  everything  in  his  power 
to  prevent  any  such  deviation,  the  conduct  of  the 
captain  will  be  seen  to  be  more  than  erroneous ;  in 
fact  to  be  so  wilful  and  disobedient  as  to  amount  to 
Barratry. 

The  general  subject  of  deviation  belongs  to  in- 
surance and  not  Average,  and,  therefore,  it  need  not 
be  farther  entered  upon  here.     Perhaps  there  is  no 
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head  of  insurance  law  which  has  given  rise  to  finer 
distinctions  and  hair-splitting  than  deviation,  or 
which  involves  intention  so  greatly  in  the  discus- 
sion of  acts. 

Misconduct  of  Muster  and  Crew. 

There  cannot  be  a  question  that  a  vast  number  of 
ships  are  lost  owing  to  the  faults  and  bad  conduct 
of  the  master  and  crew.  But  it  is  diflGlcult  to  get 
evidence  in  such  cases.  Sometimes  all  hands  are 
lost,  and  no  one  remains  to  tell  the  tale.  Sometimes 
all  have  been  guilty  of  the  same  misconduct ;  master, 
officers  and  ship's  company  may  all  have  been  tippling 
together ;  and  all  having  been  rowing  in  the  same 
boat,  to  use  an  apt  idiom,  none  will  make  disclosures 
in  which  himself  is  implicated.  Again,  it  is  more  than 
probable  that  the  authority  of  the  master  is  often 
resisted  by  the  men ;  and  if  the  resistance  be  general, 
the  captain,  being  powerless  to  punish  or  secure  obe- 
dience, cannot  help  things  taking  their  course.  He 
may  not  be  able  to  make  the  crew  go  aloft  in  violent 
weather  to  take  in  sail  and  prevent  the  masts  going ; 
he  cannot  always  keep  them  to  the  pumps,  or  preserve 
a  proper  look-out.  Yet  in  my  own  experience  I  have 
found  few  complaints  of  such  resistance  put  forward 
in  protests;  the  log-book  more  frequently  shows 
traces  of  an  uncomfortable  intercourse  between  the 
sailors  and  the  officers,  but  I  imagine  that,  on  the 
whole,  there  is  a  great  deal  of  concealment  when  any 
accident  has  happened  in  consequence  of  quarrelling 
and  misconduct.     Certain  it  is  that  not  many  occa* 

T  2 
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sions  arise  where  the  plea  of  Barratry  is  used  to 
make  a  claim  for  loss  on  the  underwriters. 

And  now,  having  had  occasion  to  speak  a  little  and 
indirectly  ahout  the  part  which  the  master  or  com- 
mander of  a  merchant  vessel  plays,  I  think  it  a  fitting 
opportunity  for  enlarging  somewhat  on  the  duties  and 
the  position  belonging  to  him. 

Of  the  Shipmaster's  Duties  and  Position. 

His  Responsibility. 

Indeed  I  do  not  know  a  member  of  society  from 
whom  more  is  expected  and  demanded  than  from  the 
Shipmaster.  I  do  not  remember  any  class  connected 
with  commerce  that  is  trusted  so  largely  and  so 
entirely  as  the  masters  of  merchant-vessels  are.  I 
do  not  think  any  person  is  more  liable  to  be  placed 
in  situations  of  difficulty  and  of  danger,  situations 
requiring  caution,  self-dependence  and  integrity,  than 
the  captain  of  a  trading  ship.  Not  only  is  the 
whole  property  of  the  vessel,  her  cargo  and  her 
earnings  within  his  power,  and  its  safety  dependent 
upon  his  honesty,  his  prudence  and  energy,  but  the 
veiy  lives  of  the  crew  and  the  passengers  hang  as 
it  were  on  the  master's  experience,  watchfulness  and 
sagacity. 

Should  we  wish  to  place  in  a  strong  light  the  con- 
fidence which  is  reposed  in  the  commander  of  a 
merchantman,  we  may  do  so  by  supposing  that  the 
proprietor  of  a  large  warehouse  gave  the  entire 
charge  of  it  to  a  person  with  whom  he  had  had 
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but  slight  previous  acquaintance,  and  whose  origin 
might  have  been  with  the  humbler  ranks  of  society ; 
that  the  proprietor  intrusted  this  person  with  the 
building  itself  and  the  whole  of  its  valuable  contents, 
consisting  of  bullion  and  goods,  belonging  to  himself 
and  others  to  whom  he  was  responsible  for  their 
value ;  that  he  gave  him  the  keys  of  the  warehouse, 
and  then  himself  removed  from  the  neighbourhood, 
leaving  this  person  in  possession  of  it ;  that  he  gave 
him  for  assistants  a  number  of  men  collected  promis- 
cuously, of  whose  habits  and  honesty  both  of  them 
were  ignorant,  but  over  whom  this  person  was  to 
exert  authority  and  command  obedience ;  that  he  was 
to  secure  their  good  conduct  only  by  the  position 
he  held  and  by  the  force  of  his  own  character.  This 
picture  may  produce  some  idea  of  the  responsibility 
of  the  master  of  a  vessel  laden  with  a  valuable  cargo. 
But  it  falls  short  of  the  truth.  For  the  warehouse 
we  have  supposed  was  built  on  shore,  and  was,  of 
course,  immovable ;  it  could  be  visited  whenever  the 
proprietor  chose : — but  the  ship  is  consigned  to  the 
most  fickle  elements,  and  is  in  constant  motion  and 
change  of  place.  Each  one  of  those  elements  may 
be  its  enemy.  Tempestuous  winds  and  seas,  hidden 
rocks  and  sands,  fire  and  lightning,  are  by  turns 
ready  to  destroy  the  valuable  prize  floating  upon  the 
ocean ;  and  it  requires  all  a  master's  foresight  and 
perseverance  to  avoid  or  to  escape  from  the  dangers 
which  everywhere  and  at  every  hour  threaten  that 
which  is  in  his  trust.  Again,  in  a  very  great 
measure,  the  whole  success  of  the  voyage  and  the 
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undertaking  generally  as  to  the  production  of  freight 
depends  upon  his  judgment  and  decision. 

So  great  a  responsibility  and  so  implicit  a  confi- 
dence impart  to  the  office  of  the  shipmaster  a  certain 
dignity  which  always  attaches  to  the  person  who  leads 
his  fellow-men,  and  on  whose  conduct  the  safety  and 
fortunes  of  others  depend.* 

Again,  certain  attainments  are  absolutely  necessary 
to  every  master  of  a  vessel  larger  than  a  collier  or 
a  fishing  lugger.  He  must  have  a  competent  know- 
ledge of  navigation,  involving  as  that  does  to  some 
degree  the  sciences  of  astronomy,  mathematics,  and 
hydrostatics.  He  must  be  an  accountant,  to  prevent 
the  transactions  of  the  ship  getting  into  inextricable 
confusion,  and  to  enable  him  in  some  trading  voyages, 
where  no  other  supercargo  is  employed,  to  undertake 
the  whole  commercial  department  himself.  He  must 
know  the  leading  features  of  mercantile  affairs,  and 
even  a  little  law,  in  order  to  avoid  falling  into 
difficulties  and  involving  others  also  in  them  ;f  and 

*  In  the  cause  of  the  loss  of  the  "  John/'  in  July,  1855,  Justice 
Williams  said,  '<  By  the  law  of  this  country,  if  a  man  took  upon 
himself  an  office  such  as  that  of  commander  of  a  merchant-vessel, 
for  which  a  certain  quantity  of  skill,  care  and  activity  was  requi- 
site, he  was  t)ound  to  be  ordinarily  skilful,  careful  and  active  in  the 
discharge  of  his  duty ;  and  if  by  his  unskilfulness,  carelessness, 
n^li^nce  or  su^Mneness  he  caused  the  death  of  a  fellow-creature, 
he  would  be  guilty  of  manslaughter.*' 

f  Without  knowledge  of  mercantile  law  and  the  special  enact- 
ments for  the  protection  of  the  revenue,  <&c.,  a  master  may  involve 
himself  in  serious  difficulties.  The  technicalities  are  sometimes 
very  minute,  and  require  considerable  x>owers  of  memory  to  avoid 
falling  into  a  premunire.  As  an  example :  By  the  legal  Customs' 
regulations  a  master  may  not  break  bulk  nor  land  any  part  of  hia 
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he  is  sure  to  have  to  do  with  bills  of  exchange, 
bottomry  bonds,  &c* 

A  shipmaster  also  is  expected  to  know  the  con- 
struction of  his  vessel ;  and  that  sufficiently  perfectly 
to  be  able  to  watch  and  superintend  repairs  both 
to  the  hull,  the  mastage,  and  the  rigging.  The 
technical  knowledge  of  many  masters  is  very  great, 
and  would  lead  one  to  suppose  that  they  must  have 
studied  ship-building  theoretically  and  practically. 
They  do  indeed  study  it,  and  that  in  the  most 
efficacious  manner,  by  having  the  subject-matter  of 
their  study  ever  near  them  by  night  and  day,  and 
by  feeling  the  importance  of  every  beam  and  bolt, 
every  rope  and  block  throughout  the  vessel.  In  case 
of  accidents  and  emergency  they  become  fertUe  in 
expedients  to  replace  or  substitute  what  has  been 
lost  or  damaged.  How  few  people  Uving  on  shore 
have  any  knowledge  of  the  construction  of  the  house 
in  which  they  live  and  have  lived,  perhaps,  for  years. 
How  very  few  could  understand  properly  the  tenth 
part  of  the  technical  terms  of  builders  or  even  the 
names  of  their  tools.  Fewer  still  would  have  suffi- 
cient self-confidence  to  decide  on  repairs  to  be  done, 
or  fix  the  means  of  setting  about  the  repairs.  Yet 
we  must  remember  all  this  is  known  and  done  by 
the  masters  of  vessels,  and  they  sometimes  display 
great  ingenuity  in  their  tempera^  repairs,  in  rig^ng 

cargo  if  he  be  within  four  leagues  of  any  port  or  place  in  the 
United  Kingdom,  before  an  entry  has  been  made  and  a  warrant 
has  been  granted,  under  a  penalty  of  £100 ;  but  he  may  land 
diamtmdi  andfruh  hUUri  without  eQtiy  and  wanfaott 
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jury  masts,  or  making  and  hanging  a  jury  rudder. 
When  this,  is  required  at  sea,  and  there  is  no 
carpenter  on  hoard,  it  is  the  captain  who  must  order 
and  superintend  the  work.  In  fact,  seahring  men 
become  apt  and  handy ;  they  are  often  in  situations 
where  it  is  necessary  at  least  to  make  an  effort  to 
accomplish  their  objects ;  and  they  learn,  practi- 
cally, that  most  objects  are  attainable  to  earnest 
endeavour. 

And,  lastly,  he  must  be  a  disciplinarian,  both  over 
his  own  temper  and  appetite,  and  over  the  men  who 
are  under  his  command.  It  is  known  perfectly  well 
that  a  considerable  proportion  of  losses  and  accidents 
to  ships  arises  from  intemperance.  If  the  master 
be  intemperate  or  weak  he  immediately  loses  his 
authority  over  the  ship's  company,  and  then  the  worst 
consequences  ensue.  His  influence  must  be  a  per- 
sonal one  whilst  at  sea.  There  is  no  marine  police 
to  enforce  his  commands  or  punish  a  refractory  crew. 
Self-preservation  certainly  will  come  to  aid  him  in 
getting  the  people  to  obey  him  in  ordinary  circum- 
stances ;  but  it  requires  some  force  of  character  to 
make  men  endanger  their  personal  safety,  as,  for 
instance,  in  going  aloft  to  take  in  sail  whilst  the 
vessel  is  rocking  dnd  the  masts  bending  in  a  storm 
at  night. 

The  self-dependence  which  is  required  for  situations 
of  danger  at  sea,  must  be  his  companion  in  diflicult 
positions  on  shore.  A  great  responsibility,  as  we 
have  said,  rests  upon  him.  So  much  depends  on 
his  judgment  and  determination ;  a  wrong  step  is  so 
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easily  taken.  It  is  true  that  due  allowances  will  be 
made  for  his  acts  if  it  can  be  seen  that  his  intention 
was  to  do  for  the  best :  his  bona  fides  will  excuse 
some  errors  in  judgment.  Yet  not  always.  A  judge 
or  a  jury  will  sometimes  be  in  the  humour  to  fix 
the  responsibility  on  him  not  only  of  acting  honestly, 
but  of  acting  wisely ;  not  only  of  doing  what  was 
best  in  his  opinion,  but  what  was  really  the  best 
under  the  circumstances.  Thus  in  the  late  case  of 
Tronson  t;.  Dent,  where  a  ship  from  injuries  received 
at  sea  was  obliged  to  put  into  Singapore,  and  the 
cargo  was  found  partially  damaged  by  sea-water,  and 
the  master  who  acted  bona  fide  and  to  the  best  of 
his  judgment,  selected  some  damaged  chests  of  opium 
and  sold  them  by  auction,  the  owners  of  the  ship 
were  found  liable  to  the  consignees  of  the  cargo  for 
the  loss  arising  out  of  that  sale ;  because  it  appeared 
that  the  captain  might  have  had  the  damaged  opium 
dried  and  repacked  whilst  the  vessel  was  being 
repaired,  and  have  delivered  it,  though  in  a  damaged 
condition,  at  its  destination,  along  with  the  other 
opium.  And  it  was  held  that  it  was  the  duty  of 
the  master  to  have  carried  the  cargo  to  its  place  of 
destination,  although  in  a  damaged  state. 

This  decision  seems  severe ;  for  we  should  have 
considered  that  a  shipmaster  and  his  owners  would 
be  held  harmless  for  the  acts  of  the  former,  pro- 
ceeding under  the  advice  of  surveyors,  and  taking 
a  course  which  was  a  very  usual  one  under  such 
circumstances,  although  a  better  course  might  have 
been  possible.     It  was  an  error  of  judgment,  and 
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it  is  important  to  see  that  such  errors  entail  grave 
responsibilities. 

And,  again,  in  the  late  case  of  Avery  v.  Bowden,  an 
over-caution  of  the  master,  even,  defeated  its  object, 
while  a  more  rapid  decision  would  have  secured  it. 
For  an  agent  at  Odessa  having  told  the  master  of 
a  ship  that  he  had  no  cargo  for  him,  the  latter, 
instead  of  sailing  away  at  once  under  this  breach  of 
the  charter-party,  still  remained  at  Odessa  after  war 
had  been  declared,  and  repeated  his  application  to 
the  aeent  for  a  cargo.  It  was  held  that  the  captain 
by  r^aining  aft^  the  declaration  of  war,  and 
insisting  on  having  a  cargo,  waived  the  breach  of  the 
charter-party.  So  again  in  the  late  case  of  Sieveking 
V.  Maas,  the  question  hinged  upon  a  very  nice  point 
as  to  the  captain's  duty  in  waiting  for  orders.  By 
the  charter-party  he  was  to  wait  at  Elsinore,  on  his 
way  from  the  Baltic,  for  orders.  He  called  there, 
but  finding  no  orders  for  him,  he  sailed  to  Leith, 
where  he  discharged  the  cargo.  The  merchants 
endeavoured  to  throw  the  responsibility  on  the  master 
of  having  delivered  the  cargo  at  Leith,  aflSrming  that 
he  should  have  communicated  with  them,  residing  in 
London,  by  electric  telegraph.  The  judges  were 
agreed,  however,  that  that  was  not  his  duty,  and  the 
verdict  was  in  the  captain  s  favour. 

Wherever  it  is  possible,  the  master,  when  in  diffi- 
culties, is  bound  to  communicate  with  his  owners 
before  taking  any  step  of  importance.  In  the  case  of 
Anderson  v.  Geldart,*  the  captain  omitted  to  do  this, 

*  Ezcheqaer,  July,  1854. 
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and  sold  the  cargo  of  coals  at  Lisbon  which  had 
become  wet  from  the  vessel  sprmgmg  a  leak.  The 
owners  had  to  return  the  freight  paid  in  advance,  and 
to  make  good  the  loss  on  the  sale. 

Thus  then  we  see  again  that  a  fault  of  judgment, 
or  deficiency  of  knowledge  in  a  delicate  question  has 
serious  consequences. 

And  the  judgment  of  the  master  has  to  be  exerted 
for  all  the  interests  associated  under  his  charge.  As 
soon  as  he  sails  on  his  intended  voyage,  he  becomes 
the  agent  for  all  parties  concerned  in  ship,  cargo,  and 
freight.  He  stands  especially  in  this  position  in  a 
foreign  port  where  he  may  have  been  compelled  to  put 
in  by  perils  of  the  sea.  He  may  there  employ  an 
agent,  Lloyd's  agent  if  there  be  one ;  and  if  he  take 
the  best  advice  and  assistance  he  can  procure  he  will 
be  exonerated  from  consequences,  in  the  same  way  as 
a  trustee  is  exonerated  who  acts  under  the  advice  of 
his  solicitor.  And  the  shipmaster  is  a  trustee ;  and  he 
ought  not  to  permit  himself  to  be  persuaded  or  forced 
to  relinquish  that  trust.  Lord  Denman  delivered  that 
the  captain  was  agent  both  for  ship  and  cargo.  This 
being  so,  nothing  less  than  a  special  power  sent  to  an 
agent  at  that  port  of  refuge  by  one  or  all  the  interests 
can  take  away  the  master  s  power  to  act  in  behalf  of 
those  interests :  but  I  do  not  think  that  there  is  any 
part  of  a  shipmaster's  position  less  understood  by  him 
than  the  relationship  existing  between  agents  and 
himself.  Possibly,  too,  some  agents  are  under  a  mis- 
apprehension about  their  powers  and  position;  and 
Lloyd's  agents,    being  clothed  with  a  semi-official 
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character,  are  most  likely  to  imbibe  wrong  ideas 
respecting  it  themselves,  and  to  convey  wrong  impres- 
sions of  it  to  others. 

The  British  consul  has  indeed  an  actual  power  in 
cases  of  emergency ;  for  he  can  displace  the  master 
for  misconduct,  and  appoint  another. 

The  captain  being,  then,  the  agent  of  the  ship  pri- 
marily and  also  of  the  cargo,  can,  like  other  agents, 
bind  his  principals  by  his  acts :  but  then  they  must  be 
honest  and  proper  acts ;  and  they  must  not  exceed 
particular  limits.  Thus,  he  can  give  a  bottomry 
bond,  and  that  bond  will  be  binding  on  his  owners, 
and  if  it  be  a  respondentia  bond  it  will  bind  the 
cargo  also :  but  then  the  subject-matter  of  the  bond 
^inust  be  supplies  for  the  actual  needs  of  the  ship,  and 
if  extravagant  expenditure  or  private  advances  be  in- 
cluded in  it  those  portions  of  the  bond  can  be  set 
aside  by  the  Court  of  Chancery  or  the  Court  of 
Admiralty. 

It  was  held  in  a  case  in  the  Court  of  Exchequer 
that  the  master  of  a  coasting  vessel  could,  by  contract 
made  in  England,  bind  his  owners,  who  likewise  re- 
sided in  England,  for  a  loan  of  money  for  the  necessary 
use  of  the  ship.     (Arthur  v.  Barton.) 

But  the  master  must  use  discretion  and,  if  possible, 
communicate  with  his  owner  before  proceeding  to 
execute  a  bond,  otherwise  it  will  not  be  valid.  See 
the  late  case  of  Wilkinson  v.  Wilson  in  the  Admiralty 
Court. 

And  the  authority  of  the  master  stops  short  in  some 
directions.     So  he  has  no  implied  authority  to  make 
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the  owner  liable  for  the  expenses  of  seamen,  injured 
by  an  accident  and  put  on  shore,  incurred  for  their 
maintenance  and  care ;  as  by  the  late  case  of  Organ 
V.  Brodie,* 

There  are  some  acts  which  are  permissive  to,  but 
not  incumbent  on,  the  captain  to  perform.  Thus 
when  his  ship  is  disabled  and  in  a  port  of  distress  and 
she  cannot  carry  the  cargo  to  its  destination)  the 
master  mai/y  but  he  is  not  bound  to  do  it,  forward  the 
cargo  to  its  intended  receivers  by  other  means  which 
he  may  be  able  to  secure.  Should  he,  however,  omit  to 
do  this  he  has  not  failed  in  his  duty.  If  he  can  effect 
the  right  delivery  of  the  cargo  at  the  intended  port  of 
discharge  at  a  lower  rate  of  freight  than  that  stipu- 
lated in  the  original  bill  of  lading,  the  receivers  are 
bound  to  pay  the  original  freight,  and  an  advantage  is 
gained  to  the  shipowner.  But  should  he  in  the  exer- 
cise of  his  discretion  think  fit  to  send  home  the  goods 
in  another  vessel  at  a  higher  rate  of  freight  than  was 
agreed  at  the  first  shipment,  the  receivers  of  the 
cargo  are  bound  to  accept  their  goods  and  to  pay  the 
advanced  rate  of  freight.  It  is  required,  however, 
that  the  master  should  use  a  sound  discretion,  for  we 

*  Nor  can  be  bind  bis  owners  to  pay  additional  sums  to  seamen 
tinder  articles,  so  as  to  vary  tbeir  stipulated  wages,  except  wben 
from  circumstances  tbose  articles  cease  to  bind  tbe  crew  ;  as  wben 
from  tbe  unseawortbj  condition  of  tbe  sbip  danger  to  tbe  seamen's 
life  is  incurred  in  proceeding  on  a  voyage ;  tben,  if  tbe  master, 
acting  for  tbe  best,  makes  a  contract  witb  tbe  seamen,  wbo  agree 
to  incur  tbe  additional  danger  for  a  fartber  sum  of  money,  tbe 
master's  contract  will  be  upbeld,  be  is  not  acting  ultra  vires,  but 
properly,  and  as  tbe  case  warrants.  (Hartley  v,  Ponsonby,  Queen's 
Bencb,  June,  1857.) 
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have  men,  above,  that  his  acts  may  be  repudiated  in 
some  cases,  if  it  is  clear  that  a  better  and  more 
advantageous  course  was  open  for  him  to  choose.* 

So  again,  if  he  be  obliged  to  sell  part  of  the  cargo 
to  pay  Average  expenses  in  a  port  of  distress  he  will 
select  those  goods  which  would  be  most  judiciouslj 
disposed  of;  and  as  a  loss  of  freight  is  also  entailed 
by  the  sale  of  cargo,  a  careful  master  will  try  to 
reduce  the  loss  by  procuring,  if  possible,  fresh  goods 
to  fill  up  the  vacancy  in  his  lading. 

He  is  to  regard  the  interests  of  all  the  parties  asso- 
ciated in  the  adventure  which  he  is  conducting.  He 
is  not  to  sacrifice  one  person  or  class  to  another. 
Amongst  the  others  he  is  to  protect  the  underwriters' 
interests  and  rights.  It  is,  unfortunately,  the  case 
that  some  masters  of  vessels  have  been  taught  to 
think  that  « the  underwriters "  are  an  inexhaustible 
mine  of  wealth,  and  that  to  let  them  be  plundered, 
and  even  to  help  occasionally  to  plunder,  is  a  perfectly 
fair  game.  False  bUls  for  repairs  are  sometimes  con- 
nived at;    presents  are  received   from  tradesmen; 

•  In  the  late  case  of  Gibbs  and  Others  v.  Gray  and  Others 
(Exchequer,  May,  1857),  where  the  master  of  a  vessel  which  had 
put  into  a  port  and  could  not  cany  on  her  cargo,  chartered  another 
ship  at  a  higher  rate  of  freight,  which  was  to  be  paid  on  a  stated 
quantaty;  and  he  did  not,  previously  to  this  proceeding,  consult 
with  the  agents  of  the  cargo  who  resided  at  that  port ;  and  it  turned 
out  on  the  second  vessel  discharging  the  cargo  that  she  had  less  by 
120  tons  than  the  specified  quantity,  it  was  decided  that  the  captain 
had  no  power  to  bind  the  merchant  to  pay  the  dead  freight,  f.  «., 
the  imght  for  what  was  not  on  board ;  although  he  was  justified 
m  taking  steps  to  forward  the  cargo  in  a  prudent  mamier,  and 
Wore  no  objection  was  taken  to  the  higher  rate  of  freight  at 
which  the  cargo  which  was  deUvered  came  home 
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concealments  of  facts  are  made,  and  the  like.  I 
believe  that  this  gross  injustice  really  proceeds  in 
many  cases  from  ignorance;  from  an  utterly  ftJse 
notion  as  to  the  nature,  habits,  wealth  and  knowledge 
of  the  underwriters.  And  it  is  not  to  be  wondered  at 
if  those  underwriters,  finding  out  occasionally  that 
they  have  been,  used  and  imposed  upon,  should  become 
imbued  at  last  with  a  general  scepticism  about  claims, 
attributing  sometimes  wrong  motives  when  none  such 
have  existed.  And  thus  there  springs  up  an  antago-  f 
nistic  and  litigious  spirit  between  the  assured  and  the  * 
assurers.  Each  thinks  the  other  prejudiced  against 
himself ;  whereas  it  should  be  felt  that  the  true  in* 
terests  of  both  are  united ;  that  what  affects  one  of 
them  influences  the  other  also ;  and  that  a  great 
saving  of  expense  and  trouble  would  sometimes  be 
effected  by  a  freer  communication  between  the  under- 
writers and  the  persons  insured. 

The  following  misceUanequs  particulars  of  the 
master's  duty  and  position  are  extracted  and  con- 
densed from  that  very  useful  and  modem  book, 
Maude  and  Pollock's  Compendium  of  the  Law  of 
Merchant  Shipping. 

He  is,  in  the  eye  of  the  law,  the  responsible  person, 
and  he  can  bring  an  action  and  can  sue  for  freight 
under  a  contract  to  which  he  is  a  party,  in  his  own 
name.  He  can  also  sue  the  consignee  for  primage, 
although  the  latter  have  settled  the  freight  with  the 
shipowner.  He  may  not  trade  on  his  own  account, 
nor  earn  money  by  hiring  out  his  services  to  another 
person.     He  has  no  lien  on  ship  or  freight  for  his 
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wages  or  for  disbursements  made  on  account  of  ship 
during  the  voyage.*  -He  may,  unlike  the  crew,  insure 
his  wages,  commission,  and  privileges.f  The  master's 
authority  over  the  crew  and  other  persons  on  board 
exists  not  only  whilst  his  ship  is  at  sea,  but  also 
whilst  she  is  in  a  foreign  port  or  river ;  and  to  sup- 
port his  authority  and  maintain  discipline,  he  may  use 
restraint  and  violence  to  the  persons  of  those  under 
his  influence.  Before  sailing  it  is  the  master  s  pro- 
vince to  procure  a  competent  crew.  He  is  generally 
personally  liable  for  all  Fort,  Light,  and  other  dues. 
He  is  bound  to  protect  the  cargo  when  on  board  both 
against  thieves  and  the  weather,  &c.  He  is  even 
made  responsible,  and  the  master  and  owners  are 
liable  if  goods  are  stolen  in  port.  Also  the  master 
was  held  liable  for  goods  stolen  out  of  a  lighter  fas- 
tened to  the  ship  into  which  they  had  been  discharged 
in  the  Thames.  He  is  bound  to  prosecute  the  voyage 
without  deviation  therefrom:  an  unnecessary  devia- 
tion makes  him  and  the  owners  liable  for  loss  or 
damage  occurring  subsequently.    The  master  is  bound 

*  These  two  sentences  must  now  be  expunged.  By  the  19l8t 
section  of  the  Merchant  Shipping  Act  of  1854,  "  Every  master  of 
a  ship  shall,  so  far  as  the  case  permits,  have  the  same  rights,  liens, 
and  remedies  for  the  recovery  of  his  wages  which,  by  this  act  or 
by  any  law  or  custom,  any  seaman  ....  has  for  the  recovery 
of  his  wages." 

The  seamen^s  remedies  are  threefold :  against  the  ship ;  against 
the  owners ;  and  against  the  master.  The  master  will  now  have 
the  two  first  of  these  remedies. 

j*  Being  placed  on  the  same  level  of  advantage  as  the  seamen  in 
recovering  wages,  it  is  presumed  that,  like  theirs,  his  wages  are  no 
longer  insurable. 
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to  communicate  to  his  owners  as  opportunities  may 
occur,  intelligence  of  any  events  that  may  affect  their 
interests,  and  especially  of  any  accidents  which  may 
have  happened  to  the  ship,  &c.  The  master  is  not 
merely  an  ordinary  agent,  but  to  some  extent  and  for 
some  purposes  he  is  the  owner  of  the  ship  for  the 
time  being ;  and  thus  his  acts  not  only  bind  his 
owner's  credit,  but  personally  bind  himself.  So  the 
owner  is  bound  by  contracts  entered  into  by  the 
master  relative  to  the  usual  employment  of  the  ship. 
He  may  bind  the  owners  for  necessary  repairs  and  for 
money  borrowed  and  employed  for  the  making  them, 
both  when  the  ship  is  abroad  and  at  home,  if  it  be  in 
a  place  where  the  owner  does  not  reside  and  where  he 
has  no  agent  and  cannot  be  readily  communicated 
with :  but  the  outlay  must  be  confined  to  necessary 
uses.     He  may  sell*  or  hypothecate  ship  or  cargo  in 

*  In  the  late  case  tried  in  the  Admiralty  Court  of  "  The  Glas- 
gow,*' otherwise  "  The  Ya-Macraw,"  August,  1856,  Dr.  Lushington 
made  the  following  observations  as  to  the  power  of  the  master  to 
sell  the  ship  under  his  command.  "The  general  principle  sanc- 
tioned by  maritime  law  is,  that  the  master,  as  master,  has  no 
authority  to  sell ;  that  necessity  alone  will  justify  such  a  sale,  and 
render  the  transfer  valid.  The  question,  then,  is  as  to  the  exist- 
ence of  an  adequate  necessity.  .  This  necessity  is  to  be  judged  of 
by  all  the  circumstances  of  the  case.  I  will  name  some  of  them— - 
first,  the  state  and  condition  of  the  vessel ;  secondly,  the  conse- 
quences of  not  proceeding  to  sell ;  thirdly,  facility  of  communica- 
tion with  the  owner ;  fourthly,  the  resources  of  the  master,'  or  the 
total  absence  of  all  resources  ;  fifthly,  in  some  degree,  too,  the 
power  of  the  master  to  avert  a  sale.  I  conceive  that  the  law 
inclines  against  sales  of  this  description,  and  throws  the  burthen 
of  strict  proof  upon  the  purchaser,  for  it  is  his  duty  to  ascertain 
the  authority  under  which  the  master  acts,  or  the  circumstances 
which  render  a  sale  imperatively  necessary ;  and  from  this  proof, 
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cases  of  necessity ;  but  he  cannot  pledge  the  ship  and 
the  personal  credit  of  the  owner ;  and  an  instrument 
which  is  merely  a  collateral  security  for  bills  drawn 
on  the  owners  is  void.  When  a  captain  sold  part  of 
a  cargo  under  circumstances  which  did  not  justify 
such  a  step,  although  he  was  acting  bond  Jide^  both 
he  and  the  owner  were  liable  to  the  merchant  in  an 
action  for  trover.  Whilst  the  vessel  is  afloat  or  is  in 
a  foreign  port  where  there  is  no  agent  of  the  cargo, 
the  master  is  agent  at  once  for  all  parties  in  the 
adventure,  and  must  act  with  sound  discretion.  One 
of  the  most  critical  points  he  is  called  upon  to  decide 
is  whether  in  the  event  of  the  ship  receiving*such  injury 
during  the  voyage  as  to  prevent  her  from  completing 
it,  her  cargo  should  or  should  not  be  transhipped  so 
that  it  may  reach  its  port  of  destination.  If  the 
cargo  be  captured  by  an  enemy  or  by  pirates,  the 
master  may  ransom  it  in  the  latter  case ;  but  he  is 
forbidden  to  do  so  by  statute  in  the  former  instance. 


Of  the  Salvage  in  Cases  of  Total  Loss. 

Although  there  is  a  distinction  drawn  between 
actual  Total  Loss  and  that  situation  which  is  named  a 
Constructive  Total  Loss,  it  is  not  intended  that  a 

save  where  there  has  been  a  decree  by  a  competent  Court,  no 
formality  will  release  him.*' 

And  lastly,  the  master  will  not  fail  to  take  a  pilot  in  every  place 
where  his  own  knowledge  is  not  great,  and  a  pilot  can  be  obtained. 
To  do  so  relieves  him  of  his  own  responsibility ;  and  the  circum- 
stance of  the  ship  being  under  command  of  a  pilot  will,  in  case  of 
accident,  also  protect  his  owners  against  other  parties. 
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Total  Loss  must  be  attended  with  the  complete 
annihilation  of  the  ship,  so  that  it  ''  leaves  not 
a  wrack  behind,'*  for  then  Total  Loss  could  mean 
only  that  destruction  which  proceeds  from  the  burn- 
ing, or  the  sinking,  or  the  carrying  off  of  the 
vessel ;  but  it  must  be  such  a  destruction  that  though 
there  may  remain  ^^  a  wreck  and  residue/'  the  idea  of 
a  ship,  as  to  its  uses,  is  gone,  and  what  is  left  is  a 
congeries  of  planks,  something  that  may  be  sold  in 
diminution  of  the  entire  loss,  but  not  such  as  could  be 
restored  to  a  sea-going  condition.  Anything  short  of 
this  condition  claiming  to  be  a  total  loss  must  be  one 
under  the  name  of  Constructive  Lass,  of  which  I 
shall  treat  hereafter.  At  present  I  am  speaking  of  a 
more  absolute  species  of  loss,  in  which  part  of  the 
material  remains,  having  more  or  less  the  semblance  of 
a  ship — and  that  is  called  the  Salvage. 

Risk  of  Proceeds. 

The  salvage  of  a  ship  or  of  goods,  in  respect  of 
which  the  underwriters  have  paid  a  total  loss  or  have 
accepted  an  abandonment,  passes  to  them  as  a  matter 
of  right.  By  paying  the  value  to  the  owner  they  have 
necessarily  purchased  all  property  in  any  portion  that 
remains  of  the  interest  they  insured.  The  ownership 
is  changed,  and  the  underwriters  now  stand  in  the 
place  of  the  original  owners.  The  agents  acting  in 
the  matter  to  realise  the  proceeds  of  the  wreck  are 
their  agents.  As  the  underwriters  have  purchased 
with  the  wreck  all  possibilities  of  the  wreck  producing 
more  than  was  anticipated,  so  the  risk  of  solvency  or 

u  2 
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honesty  of  the  agent,  auctioneer,  &c.,  is  transferred 
to  them  also.  The  proper  mode  of  proceeding  in 
case  of  a  loss  is,  for  the  person  in  charge  of  the  pro- 
ceeds to  account  directly  to  the  underwriters,  and  for 
the  underwriters  to  pay  the  loss  in  full  to  the  assured ; 
hut  in  the  course  of  actual  business  it  is  common,  and 
it  is  generally  more  convenient,  for  the  assured  to 
receive  the  proceeds  in  part  payment  of  his  loss,  and 
to  come  to  the  underwriters  for  the  balance  of  it.  The 
non-solvency  of  the  parties  at  a  distance  is  neverthe- 
less at  the  underwriters'  risk  if  the  remittance  be 
made  in  proper  time  and  in  the  usual  manner:  but 
should  the  owner  either  by  negligence,  or  by  inter- 
ference for  some  particular  object  of  his  own,  cause  an 
unnecessary  delay  in  receiving  the  proceeds,  and  in 
the  meantime  the  holder  of  those  proceeds  should  fail, 
— or  should  he  take  upon  himself  to  order  a  remit- 
tance by  some  unusual  or  circuitous  course  and  the 
proceeds  should  in  that  transit  be  lost,  the  under- 
writers are  not  to  be  the  sufferers  through  his  Inches 
or  be  made  to  be  speculators  in  the  particular  design 
entertained  by  him  when  he  ordered  home  the  pro- 
ceeds in  that  circuitous  or  unusual  course :  and  the 
owner  must  be  taken  to  have  received  the  proceeds, 
although  they  may  never  have  actually  come  into  his 
hands. 

Whai  the  Salvage  may  consist  of. 

The  underwriters  are  to  take  for  their  salvage  all 

materials,  stores,  provisions,  &c.,  that  belong  to  the 

ship.     They  are  also  to  have  any  possible  advantages, 

unforeseen  at  the  time  of  the  abandonment  or  pay- 
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ment  of  loss.  A  question  was  very  lately  raised  whe- 
ther iron  kentledge  were  part  of  a  ship's  stores  so  as  to 
pass  to  the  underwriters  with  the  other  proceeds. 
It  was  tried  by  the  action  of  Ingram  v.  Harrison  and 
decided  that  kentledge  was  stores  and  passed  to  the 
underwriters. 

Passengers'  Stores. 

In  passenger  ships  the  provisions  &c.,  laid  in  spe- 
cially for  passengers,  are  not  part  of  the  general  pro- 
perty insured  under  the  name  of  ship.  They  are 
generally  protected  by  a  separate  policy,  and  therefore 
the  underwriters  on  ship  are  not  to  have  them. 

Chronometersy  Sfc. 

Nor  are  they  to  have  a  chronometer,  charts  or 
books  belonging  to  the  captain ;  but  if  the  chrono- 
meter, charts,  instruments,  &c.,  belong  to  the  owners, 
the  underwriters  must  have  the  benefit  of  them.  A 
shipmaster  frequently  insures  his  personal  property  by 
a  policy  on  "  Master's  Effects.*'  They  are  in  general 
warranted  free  from  Average,  or  free  from  all  Ave- 
rage; but  not  universally  so.  When  free  from 
Average  underwriters  are,  of  course,  not  liable  for 
any  damage  by  sea  water ;  and  as  captains'  effects, 
like  passengers',  are  not  subject  to  General  Contri- 
bution, the  insurers  thus  undertake  to  protect  the 
master  against  total  loss  only.  If  a  few,  or  a  great 
part,  of  the  effects  can  be  rescued  from  a  loss,  which 
would  be  total  without  this  exertion,  the  saving  a  part 
will  not  deprive  the  captain  of  his  claim  as  a  total 
loss,  giving  the  insurers  the  salvage.     In  the  late  case 
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of  DuiF  V.  Mackenzie,*  an  attempt  was  made  to  resist 
payment  on  this  ground,  and  the  case  of  Balli  v. 
Janson  was  cited  in  point ;  but  Justice  Williams  in 
delivering  the  judgment  of  the  Court,  showed  the 
distinction  between  the  subject  matter  in  these  two 
cases,  and  established  the  doctrine  as  stated  above. 
He  showed  by  an  argument  ad  ahsurdum^  that  the 
master  escaping  from  a  sinking  ship  in  his  clothes 
would  deprive  him  of  his  claim  on  the  underwriters 
if  nothing  but  an  absolute  total  loss  of  every  particle 
were  intended.  So  in  the  very  recent  case  of  Wil- 
kinson V.  Hyde  (Common  Fleas,  Feb.,  1858,)  various 
goods,  the  property  of  a  person  emigrating  from  this 
country,  were  insured  against  total  loss  only.  All  the 
goods  were  lost  except  three  packages  of  small  com- 
parative value,  one  containing  saws  and  the  other  two 
window-glass.  It  was  held  that  the  assured's  right 
was  established  to  a  total  loss ;  for  the  saving  of  a 
small  portion  of  the  interest  insured  did  not  defeat  his 
claim.  It  was  also  stated-  that  this  claim  was  distin- 
guished from  Ralli  v.  Janson  by  the  emigrant's  goods 
being  of  different  species. 

Freight 

It  has  been  laid  down,  that  with  the  abandonment 
of  a  ship  to  the  underwriters  by  the  owners  all  profits 
pass  with  the  chattel  to  the  underwriters,  and  that  to 
the  latter  belongs  the  freight  then  due.  This  rule 
appears  very  eccentric,  almost  preposterous.  Because 
freight  being  an  insurable  interest,  the  underwriters 

*  Common  Pleas,  6th  June,  4th  July,  1857, 
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on  freight  are  not  to  be  damaged  by  having  their 
salvage  given  away  to  the  ship's  underwriters.  The 
next  step  to  this  would  be  to  give  the  underwriters 
the  proceeds  of  the  cargo  also,  as  being  incidentally 
connected  with  the  ship.  But  this  subject  has  already 
been  discussed  in  connection  with  Abandonment  of 
Ship. 

Other  Causes  of  Total  Loss. 

Men  of  fVar^  Enemies^  Pirates^  Rovers^  Thieves^ 
Letters  of  Mart  and  Countermart^  SurprisalSf 
Takings  at  Sea,  Arrests,  Restraints  and  Detain^ 
ments  of  all  Kings,  Princes,  and  People,  ^c. 

The  heading  gives  a  very  full  list  contained  in  the 
policy  of  all  those  causes  of  total  loss  which  arise 
from  the  acts  of  men  unconnected  with  the  ship. 
They  consist  of  two  classes; — the  legalised  acts  of 
enemies  when  nations  are  in  a  state  of  warfare,  and  of 
the  felonious  actions  of  depredators  proceeding  against 
or  without  the  sanction  of  law. 

It  must  alwavs  be  borne  in  mind  that  total  loss 
means  the  loss  of  ship,  goods,  &c.,  to  those  benefi* 
cially  interested  in  them ;  not  their  actual  annihila- 
tion. It  does  not,  therefore,  lie  on  the  assured  to 
prove  the  destruction  of  the  interest  insured,  but  only 
to  show  that  it  has  been  violently  taken  away  from  his 
possession,  so  that  all  benefit  and  use  is  lost  to  him. 
The  capture  of  a  ship,  then,  by  enemies  public  or 
private  is  a  good  loss  as  against  underwriters.  But 
should  there  be  a  re-capture  of  the  property  by 
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national  vessels  of  war,  before  abandonment  has  been 
accepted  by  underwriters  and  a  loss  paid  in  respect  of 
it,  the  loss  is  nullified  by  the  property  reverting  to 
and  revesting  in  the  original  owner. 

The  following  case,  where  the  policy  was  on  ad- 
vances, was  decided  to  be  a  total  loss,  although  the 
ship  after  the  occurrence  named  in  the  declaration, 
regained  her  safety. 

A  quantity  of  Coolies  were  shipped  on  freight,  and 
stated  to  be  the  chief  part  of  the  cargo.  Wishing  to 
effect  their  escape,  they  murdered  the  captain,  over- 
powered the  crew,  and  ran  the  ship  on  shore.  The 
ship  was  afterwards  again  placed  in  safety,  and  wa8 
capable  of  prosecuting  her  voyage.  It  was  held  that 
this  act  of  the  Coolies  was  piracy,  or  at  least  one  of 
the  perils  insured  against,  and  that  the  underwriters 
were  liable  for  a  total  loss  on  the  policy  which  was  on 
advances,  as  the, cost  of  provisions,  &c.,  for  these 
Chinese  labourers.  There  was  a  total  loss  as  soon  as 
they  murdered  the  captain  and  forcibly  took  possession 
of  the  ship.* 

In  the  case  of  abandonment  being  accepted  but  the 
loss  not  paid,  the  underwriters  must  pay  their  sub- 
scription and  take  to  the  re-captured  ship.  The 
American  law  goes  farther  than  this,  and  will  enforce 
payment  of  total  loss  if  an  abandonment  was  once 
rightfully  made,  although  the  property  is  subsequently 
recovered. 

The  list  contains  almost  every  possible  contingency 

*  Naylor  r.  Palmer,  Exchequer,  May,  1853,  and  Exchequer 
Chamber,  July,  1854. 
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of  this  particular  kind ;  but  no  list  and  no  statutory 
enactments  can  be  made  to  supply  an  answer  to  every 
question  that  may  arise  upon  the  .most  elaborate  legis- 
lation. Accordingly  we  find,  very  lately,  an  inquiry 
as  to  the  meaning  of  takings  at  sea;  whether  the 
firing  into  and  sinking  a  vessel,  which  act  was  done 
from  a  fort  belonging  to  enemies,  could  be  construed 
into  a  taking  of  that  vessel,  so  as  to  bring  the  loss 
within  the  meaning  of  the  policy.  The  cause  came 
before  Lord  Campbell,  in  July  1855,  and  the  circum- 
stances were  these. 

It  was  an  action  brought  by  Powell  and  Co.  against 
Hyde,  an  underwriter,  who  had  subscribed  a  policy  on 
the  cargo  of  the  ship  Bedlington,  from  Galatz  to 
London.  The  policy  contained  the  usual  printed 
clause  against  "  all  perils  of  the  seas,  men-of-war, 
pirates,  and  all  other  perils,"  &c. ;  but  "  free  from 
capture  or  seizure,  or  the  consequences  thereof/*  The 
vessel  commenced  her  voyage,  with  her  cargo  on 
board,  down  the  Danube.  There  had  been  firing  on 
both  sides  of  the  river ;  by  the  Russians  on  one  side, 
and  by  the  Turks  on  the  other.  The  Russians  had 
batteries  and  gunboats  on  their  side.  On  the  19th 
of  March,  1854,  i.e.,  nine  days  before  war  had  been 
declared  between  this  country  and  Russia,  the  Bed- 
lington as  it  passed  these  gunboats  hoisted  the  English 
flag;  but  the  Russians,  notwithstanding,  fired  into 
her,  and  sank  her.  No  attempt  was  made  to  capture 
the  vessel,  but  the  crew  were  taken  prisoners.  The 
ship  it  appears  might  have  been  captured  with  the 
greatest  ease.    Lord  Campbell  directed  that  a  verdict 
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should  be  taken  for  the  plaintifis  on  the  ground  of  the 
loss  arising  from  **  perils  of  the  seas,  pirates,  ftc.,** 
giving  the  defendant  leave  to  enter  for  a  nonsuit. 

A  restricted  sense  was  given  to  the  terms  restraints 
and  detainments  9f(ill  people^  in  the  case  of  Nesbitt 
V.  Lushington ;  a  restriction,  I  think,  unintended  by 
the  framers  of  the  policy,  for  they  have  amplified  the 
meaning  of  the  word  people  by  adding  "  of  what  na- 
tion, condition,  or  quality  soever."  A  vessel  laden 
with  com  was  driven  into  a  harbour  on  the  coast  of 
Ireland  during  a  time  of  scarcity,  the  people  there- 
about came  on  board  in  a  tumultuous  manner ;  took 
away  the  command  of  the  ship  from  the  captain  and 
crew ;  weighed  her  anchor  and  drove  her  upon  a  reef 
of  rocks,  where  she  was  stranded :  they  then  com- 
pelled the  master  to  sell  all  the  corn  to  them  at  a 
certain  rate,  except  about  ten  tons,  which  were  lost. 
A  verdict  was  given  against  the  assured;  for  the 
Court  held  that  the  persons  who  came  on  board  and 
insisted  on  this  forced  sale,  and  who  might,  if  they 
had  so  determined,  have  taken  the  com  without  any 
payment  at  all,  were  not  a  people  iq  the  sense  of  the 
policy,  and  that  therefore  upon  that  plea  the  action 
would  fail.  It  may  bo  so ;  but  the  decision  seems 
opposed  to  that  fulness  attempted  to  be  given  in  the 
policy,  which,  short  as  the  whole  instrument  is,  is 
here  even  exuberant  in  its  enumeration  of  this  species 
of  rapine. 

An  embargo  is  recognised  by  our  law  bs  a  restraint 
nnad^inlu,  ™d  te  happeni„g  in  c»n,eque»c« 
of  a  ship  being  detained  in  this  way  in  her  loading 
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port,  after  the  commencement  of  the  risk,  was  held 
to  be  one  for  which  the  underwriter  was  liable  under 
the  above  words.  (Green  v.  Young.)  But  there  is 
an  exception,  apparently  on  grounds  of  national  ex- 
pediency, that  if  the  ship  of  a  foreign  owner  insured 
here  be  arrested  by  an  embargo  laid  on  by  the 
Government  of  the  assured  he  cannot  recover  for  a 
loss  in  our  courts.  The  point,  however,  can  scarcely 
be  said  to  be  established. 

Further  Remarks  on  Total  Loss. 

Application  to  Policies. 

When  an  interest  has  been  insured  by  two  separate 
consecutive  policies,  it  has  sometimes  to  be  decided 
on  which  of  the  policies  a  loss  properly  falls, — as  the 
cause  of  loss  may  have  occurred  during  the  currency 
of  the  former  policy,  and  the  effect,  or  actual  loss, 
may  have  been  fulfilled  after  the  commencement  of 
the  second  policy.  Of  course  it  is  necessary,  to  use 
a  proverbial  expression,  "to  put  the  saddle  on  the 
right  horse.''  Right  reason  seems  to  point  out  that  it 
is  to  the  actual  cause  we  must  look  in  determining 
the  question.  If  it  can  be  clearly  established  that 
the  ship  received  her  death-wound  during  the  pen- 
dency of  policy  A,  that  policy  must  bear  the  loss 
alone,  and  not  B,  the  succeeding  one.  But  the  cause 
may  not  be  so  clear.  The  damage  which  produces 
finally  her  loss  may  be  progressive.  Though  the  ship 
may  not  have  been  quite  safe  at  the  termination  of 
the  first  policy,  though  injury  may  be  shown  to  have 
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begun  before  its  conclusion,  yet  the  event  of  the  loss 
may  be  at  a  sufficient  distance  of  time  after  the  laps- 
ing of  policy  A  to  attach  the  loss  to  policy  B.  The 
ship  may  have  received  damage  which  went  on  in- 
creasing after  the  commencement  of  policy  B,  and  it 
would  be  difficult  to  show  that  the  wound  received 
during  the  running  of  the  preceding  policy  necessarily 
led  to  the  ship's  destruction,  or  that  there  were  not 
some  sufficient  probabilities  in  favour  of  the  ship 
escaping  when  that  first  policy  ran  out.  Thus  the 
loss  would  properly  be  made  to  fall  on  policy  B.  It 
may  be  suggested  that  an  equitable  mode  of  meeting 
such  a  case  would  be  to  apportion  the  loss  between 
the  two  policies.  This  would  open  a  door  to  many 
questions  for  the  future,  and  would  be  an  expedient 
not  very  advisable  to  resort  to.  Besides,  I  shall 
show,  when  treating  of  the  subject  of  seaworthiness, 
that  the  words  "lost  or  not  lost"  in  the  policy  pro- 
vide for  the  chance  of  a  ship  at  sea  being  unsea- 
worthy  at  the  inception  of  an  original  or  a  succeeding 
policy.  The  case  is  diffiarent  if  a  ship  return  to  port 
before  the  first  policy  terminates  and  the  second 
commences ;  for  then  if  defects  be  left  in  the  vessel 
unrepaired  and  she  sail  under  a  new  policy  and  be 
lost,  the  owner  would  lose  his  remedy  on  both : — on 
the  first  ho  would  not  be  able  to  show  that  any  loss 
had  occurred,  and  on  the  second  he  would  be  met  by 
the  plea  of  unseaworthiness.*    And  another  difficulty 

*  The  judgment  recently  delivered  in  the  Court  of  Queen's 
Bench  draws  this  distinction  between  voyage  policies  and  time 
policies,  that  on  the  latter  there  is  not  an  implied  warrant  that  the 
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which  would  present  itself  practically  in  attempting 
to  discriminate  between  the  quantum  of  loss  on  the 
two  policies,  as  determined  by  the  causes  of  loss  hap- 
pening on  each,  would  be  the  almost  impossibility  of 
getting  decisive  evidence.  The  ship  being  lost,  it 
could  only  be  the  observation,  the  memory,  the  sur- 
misings  of  the  ship's  company  that  would  be  available 
as  data.  And  however  accurate  their  memory,  &c., 
might  be,  one  most  material  part  of  the  necessary 
evidence  must  be  wanting,  that  of  an  inspection  by 
surveyors  of  the  ship  itself.     * 

Loss  cancels  the  Policy. 

The  loss  falling  on  a  policy  cancels  that  instru- 
ment, though  it  be  for  time.  The  premium  has  been 
earned  by  the  underwriters  for  the  whole  period,  even 
though  the  policy  may  contain  a  clause  dividing  the 
premium  under  certain  conditions,  and  providing  for 
a  return  for  each  month  the  vessel  is  not  actually  at 
sea.  But  though  the  loss  happen  in  the  first  month  of 
the  insurance,  there  will  be  no  return  of  premium. 

Aggregation  of  Claims  on  a  Policy. 

There  can  be  only  one  total  loss  on  a  policy,  but  a 
much  larger  sum  than  the  amount  of  the  policy  m^^y 
be  claimed  on  it.  On  a  single  voyage  there  may  be 
a  General  Average  Contribution   and  a  Particular 

ship  is  seaworthy  at  the  commencement  of  the  risk.  This  is  in 
favoor  of  the  owner  in  cases  of  a  consecutive  policy  commencing 
whilst  the  vessel  is  at  sea.  It  also  relieves  him  from  any  warranty 
of  seaworthiness  on  a  time  policy,  whether  his  vessel  is  at  sea  or 
in  port,— even  the  place  of  the  owner's  residence. 
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Average  for  repairs  of  damages,  and  after  these  there 
may  happen  the  total  loss  of  the  ship.  Thus,  claims 
to  the  extent  of  150  per  cent,  or  upwards  may  he 
aggregated  on  a  policy.  On  a  policy  for  twelve 
months  it  is  easy  to  conceive  a  still  more  fatal  series 
of  disasters  to  arise,  so  much  so  that  it  might  give 
occasion  to  our  Hibernian  neighbours  to  wish  that 
the  total  loss  had  been  the  first  of  them.  The  proper 
means  of  providing  against  this  contingency,  on  a 
single  voyage,  is  to  insure  the  disbursements  that 
have  been  made  on  account  of  damages  at  an  inter- 
mediate port,— the  underwriters  paying  their  proper- 
tion  of  the  premium.  Then,  if  the  Average  were 
followed  by  a  loss,  the  original  underwriters  would  be 
relieved  from  all  beyond  the  total  loss.  A  bottomry 
bond  given  for  the  expenses  would  have  the  same 
effect,  but  the  former  is  the  more  inexpensive  mode 
of  relief. 

Now  it  may  strike  some  persons  in  reasoning  on 
the  liability  of  an  underwriter  on  a  policy,  that  a 
single  premium  should  only  cover  a  single  risk  ;  and 
that  although  expenses  for  the  purpose  of  rescuing  a 
ship  from  loss  might  properly  be  allowed  in  addition 
to  a  subsequent  Total  Loss,  yet  that  repairs  stand  on 
a  different  footing.  That  if  a  ship  is  damaged,  if 
part  of  her  materials  be  carried  away,  such  for  in- 
stance as  her  boats,  her  masts,  her  bulwarks, — ^there 
is  qicoad  those  materials  a  total  loss  already  suffered ; 
and  that  when  underwriters  pay  for  the  reinstatement 
of  those  materials  they  have  paid  all  they  can  be 
called  upon  for  in  respect  of  so  much  of  the  ship. 
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They  may  compare  their  case  with  that  of  goods 
damaged  and  partly  destroyed ,  on  which  they  could 
not  be  compelled  to  pay  a  partial  loss  and  a  total 
loss ;  that  is,  they  could  not  be  compelled  to  pay  a 
total  loss  on  that  portion  of  the  goods  on  which  they 
have  already  paid  a  piecemeal  loss.  To  illustrate 
which  more  forcibly,  suppose  a  ship  laden  with  sugar 
to  have  part  of  the  contents  washed  out  by  the  sea, 
and  she  puts  into  her  original  port.  Here  the  mer- 
chant replaces  the  quantity  destroyed  with  other 
sugar ;  perhaps  a  few  bags  in  each  mark.  Suppose 
the  documents  to  be  forwarded  to  the  underwriters, 
who  pay  the  loss,  pro  tanto.  The  ship  again  sails 
and  is  lost.  The  underwriters  would  not  pay  a  full 
total  loss  the  second  time.  They  would  say.  We  paid 
a  loss  on  part  of  the  interest  we  insured,  and  now  we 
are  ready  to  pay  a  loss  on  the  portion  that  remained 
when  the  ship  sailed  a  second  time ;  but  we  do  not 
for  one  premium  continue  our  risk  on  the  new  sugar 
shipped.  This  is  perfectly  reasonable.  The  under- 
writer on  ship  may  say,  And  my  case  differs  only 
in  this,  that  the  parts  of  a  ship  are  rather  more  con- 
nected than  the  parts  of  a  cargo.  In  the  latter  a  bag 
is  separable  from  a  bag ;  but  it  may  be  that  only  part 
of  each  package  was  destroyed  and  replaced  by  filling 
up ;  and  if  so,  it  approaches  very  near  to  my  own 
condition.  The  masts  or  the  boats  of  a  ship  are  as 
separable,  as  distinct  from  the  ship  itself,  as  bag  is 
from  bag;  and  if  it  be  urged  that  a  mast  is  an  inte- 
gral part  of  a  ship,  I  answer,  so  was  the  portion  of 
each  bag  which  was  destroyed  and  replaced  an  inte- 
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gral  part  of  that  bag  and  of  that  cargo,  and  therefore 
our  cases  are  similar,  and  we  ought  not  to  be  called 
upon  on  one  policy  to  replace  masts,  boats  or  other 
parts  of  the  structure  of  the  ship,  and  afterwards  to 
be  made  to  pay  a  total  loss  of  the  very  things  which 
we  ourselves  have  given  the  assured. 

We  will  here  leave  the  argument, — confessing  that 
the  parallel  does  appear  to  run  very  close,  and  almost 
seems  to  bear  out  the  propriety  of  an  underwriter 
being  allowed  a  new  premium  on  the  amount  of  re- 
pairs done  to  a  vessel  which  again  proceeds  to  sea  at 
his  risk. 

Frequency  of  Total  Loss. 

It  has  been  given  as  a  mercantile  axiom  that  risk 
is  the  mother  of  profit.  This  is  perfectly  true  with 
regard  to  the  system  of  insurance.  The  data  on 
which  underwriters  found  their  scale  of  premiums  are 
very  imperfect  and  unsystematic,  and,  also,  they  are 
constantly  fluctuating  with  the  season,  and  other  dis- 
turbing circumstances,  of  which  if  it  were  attempted 
to  take  the  whole  into  the  problem  of  probability — 
(I  mean  upon  some  exact  system,  and  not  by  mental 
guesswork) — ^the  cycles  would  necessarily  be  too  great 
to  become  practically  possible  or  useful. 

It  is  by  a  tact  peculiar  to  each  individual  under- 
writer of  any  eminence,  and  it  is  these  who  give  the 
tone  to  the  current  premiums,  that  they  make  a  hasty, 
almost  a  prophetic,  estimate  of  the  value  of  a  risk 
offered  to  them.  They  do  it  by  a  mental  arithmetic 
as  indescribable  as,  and  somewhat  analogous  to,  that 
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of  Bidders ;  and  thus  they  compute  a  probability 
from  all  the  elements  concerned,  and  these  are  always 
many.  Some  underwriters  lay  themselves  out  for 
those  risks  which  are  very  hazardous  and  carry  large 
premiums.  When  ships  are  overdue, — missing,  when 
they  are  known  to  have  been  in  a  region  where  a 
violent  storm  has  taken  place,  or  ice-fields  have  been 
seen,  the  premium  begins  to  rise,  and  sometimes 
attains  the  price  of  80  or  90  per  cent., — so  that  the 
greatest  possible  saving  to  the  assured  can  be  only 
about  10  per  cent.  Some  more  statistics  are  being 
added  to  the  underwriters*  store ;  and  new  surveys 
are  being  made  of  dangerous  places,  particularly  by 
the  Americans  who  have  lately  sent  an  expedition  to 
explore  certain  marine  terrors. 

Amount  of  Wrecks  and  serious  Casualties. 

The  following  particulars  derived  from  the  Admi- 
ralty Begister  of  Wrecks  will  prove  an  interesting 
and  fit  pendent  to  this  part  of  the  subject.  The 
statistics  relate  to  the  coasts  and  seas  of  the  United 
Kingdom,  a  region  of  the  earth  where  there  is  a 
greater  accumulation  of  shipping  than  in  any  other 
spot  of  similar  dimensions :  so  that  the  figures  can  by 
no  means  be  taken  as  a  test  of  the  amount  of  losses 
in  other  parts  of  the  world.  •  And  it  is  to  be  remem- 
bered that  the  vicinity  of  our  coasts  is  peculiarly 
fraught  with  dangers  to  navigation,  not  only  from 
conformation  and  other  natural  causes,  but-  from  the 
increasing  number  of  steam- vessels  which  have  one  or 
both  of  their  termini  in  this  kingdom. 

X 
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From  a  statistical  abstract  for  the  United  Eingdom, 
the  number  of  sailing-yessels  employed  in  the  home 
and  foreign  trade  in  1855  appears  to  have  been  17)074 ; 
having  a  tonnage  of  3,701,214  tons;  and  the  steam- 
vessels  were  1,480,  of  298,216  tonnage.  And  as  the 
tonnage  of  British  vessels  that  entered  and  cleared  at 
ports  in  the  United  Kingdom  was  10,919>732  tons,  it 
implies  that  each  vessel  made  three  voyages  during 
the  twelve  months,  on  an  average.  Besides  these, 
7,569j738  tons  of  foreign  shipping  cleared  in  our 
ports.  The  number  of  seamen  employed  on  board 
the  British  ships  was  168,537- 

The  number  of  losses  by  wreck  and  collision  in 
1854  was  484,  and  in  1855,  419.*  The  whole  number 
of  casualties,  including  the  above,  that  occurred  to 
shipping  in  our  seas  and  on  our  coasts,  returned  to 
the  Board  of  Trade,  was  987  in  1854,  1,141  in  1855, 
1,153  in  1856,  1,143  in  1857,  and  1,170  in  1858. 

Although  the  working  of  the  system  of  receivers, 
who  report  to  the  Board  of  Trade,  is  becoming  more 
exact,  the  above  number  of  casualties  happening  in 
our  four  seas  must  be  far  below  the  mark. 

The  analysis  of  the  figures  given  above  was,  for 
1854,  as  follows : —   . 

Vessels. 
Totally  wrecked 431 

Totally  lost  in  collision .         .        .         .         .53 

Seriously  damaged  so  as  to  require  them  to 

discharge 462 

Seriously  damaged  in  collision        ...      41 

987 
*  In  1857,  the  number  was  661. 
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The  analysis  for  1855  is  more  complete  and  exact, 
and  gives,  viz. : — 


Totally  lost  by  wreck    . 
Totally  lost  by  collision 
Leaky  and  foundered     , 
Destroyed  by  fire 
Found  derelict 
Abandoned  .         » 
Capsized  and  sunk 


Stranded  and  recovered 

Ditto,  but  whether  total  or  partial  in  result 

not  reported 

Seriously  damaged  by  collision 

Slightly         do.  do. 

Leaky,  and  put  back  to  discharge  and  repair 

Dismasted  and  otherwise  damaged 

Seriously  damaged  by  spontaneous  combustion 

of  cargo   ..,,.,. 


Vessels, 
272 

56 

49 
14 
19 
20 
9 


246 

167 

178 

14 

47 

49 


438 


703 


1141 


In  the  year  1856,  the  number  of  vessels  totally  lost 
from  causes  other  than  collision  was  368.  There  is  a 
little  confusion  in  the  manner  in  which  the  term 
wreck  is  used  in  the  register ;  but  it  appears  to  in- 
clude all  serious  accidents  to  ships  at  sea,  excluding 
collision.  Thus  it  is  stated  that  the  total  number  of 
wrecks  (t.  e.  wrecks  and  casualties)  was  837^  and  the 
number  of  collisions  316,  making  a  total  of  1,153 
casualties,  against  1,141  in  the  preceding  year.  The 
loss  of  life  was  greater  in  1856  than  the  previous 
year,  being  521  deaths.  It  is  also  asserted  that  in 
the  latter  year  54  vessels  either  sank  or  were  aban- 
doned through  unseaworthiness. 

x2 
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For  the  year  1857>  the  statistical  return  gives — 

Vessek. 
Totally  wrecked 884 

Totally  lost  by  collision         ....      53 

Seriously  damaged 482 

Do.  do.       by  collision  .        •    224 

1143 

The  number  of  lires  lost  in  six  years  was  respec- 
tively : — 

In  1852  ......  920Uvefi. 

„  1853 689  „ 

„  1854 1549  „ 

„  1855  ......  469  „ 

„  1856  .,;   ;   .    .    .    .  521  „ 

„  1857 582  „ 

„  1858 840  „ 

The  month  most  prolific  in  casualties  was  January, 
in  1854  and  1857 — there  being  258,  or  upwards  of  a 
fourth  of  the  whole  number,  in  that  month  for  1854 ; 
and  281,  or  one-fourth,  for  1857.  In  1855  and  1856, 
the  month  of  December  was  pre-eminent,  having  230, 
or  one-fifth  oif  the  whole,  in  1855 ;  and  166,  or  one- 
seventh,  in  1856.  In  the  year  1852,  the  enormous 
number  of  1,115  wrecks  occurred.  The  number  of 
collisions  appears  greatly  on  the  increase,  and  the 
report  of  the  Board  of  Trade  attributes  this  fact  in  a 
great  measure  to  the  incumbering  of  vessels'  decks  so 
as  to  interfere  with  the  conning  of  the  steersman. 
But  independently  of  this  it  is  plain  that  a  great  cause 
of  the  increase  of  collisions  is  the  growing  number  of 
steam-vessels  employed.  In  a  large  proportion  of 
cases  one  or  both  the  colliding  vessels  are  steamers. 


-w^ — 'm      -^fwr 
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And  as  ships  propelled  by  steam  proceed  withput  or 
against  wind  and  tide,  and  are  in  motion  when  sailing- 
vessels  are  detained  at  anchor,  they  necessarily  throw 
out  calculations,  and  interfere  with^  the  precautions 
which  would  mainly  insure  safety  if  only  sailing- 
vessels  were  to  be  provided  against. 

Op  Constructive  Total  Loss. 

De/iniHon. 

We  have  hitherto  considered  those  losses  where 
the  ship  was  either  absolutely  sunk,  destroyed,  or 
run  away  with,  or  was  in  a  condition  which  ap- 
proached so  nearly  to  a  complete  destruction  that 
what  remained  of  the  vessel  was  an  innavigable 
collection  of  timbers,  planks,  &c.,  "  whose  only  busi- 
ness is  to  perish  ;'*  or,  at  any  rate,  to  be  broken 
up  and  used  for  other  purposes.  We  have  now 
to  enter  on  the  discussion  of  a  different  kind  of 
loss ;  total  neither  in  the  effect  upon  the  ship  itself, 
nor  by  the  absorption  of  all  the  proceeds  of  a  sale ; 
but  so  far  demonstrably  total,  in  a  monetary  point  of 
view,  'as  to  lead  to  an  abandonment  of  the  property 
by  the  original  owner.  When  such  a  concatenation 
of  circumstances  arises  that  to  send  a  vessel  forth  out 
of  a  port  of  refuge  in  a  seaworthy  condition  would 
cost  more  than  the  value  of  the  ship  itself  when 
afloat,  then  the  property  may  be  considered  lost, 
though  the  thing  itself  remain  in  existence  in  its 
original  form  of  a  ship.  So  we  speak  of  a  landed 
estate  being  lost  when  it  is  so  mortgaged  that  a  sale 
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of  it  would  scarcely  pay  the  mortgagee  his  advances, 
and  the  original  owner's  property  in  it  is  merely 
nominal ;  for  it  has  really  been  sold  to  the  lender  of 
the  money,  who  holds  the  title-deeds  and  has  every- 
thing short  of  a  formal  possession  of  the  estate. 
When  he  foreclosesi  then  the  property  is  absolutely 
gone  and  lost,  although  of  course  the  land  itself  re- 
mains where  it  was. 

Misunderstanding  of  its  Nature. 

Now  a  great  deal  has  been  thought,  said,  and 
written  about  constructive  total  loss,  and  it  is  more 
than  probable  that  the  name  of  this  kind  of  claim 
has  been  chiefly  instrumental  in  provoking  discus- 
sions.* For  at  first  sight  it  is  not  a  total  loss ;  it  is 
not  even  a  loss  at  all,  in  the  ordinary  sense  of  the 
word ;  it  is  not  even  a  total  loss  as  regards  value,  for 
something  is  saved,  often  a  considerable  proportion  of 
the  worth  of  the  ship.  What  is  it  then,  since  it  con- 
forms to  none  of  these  classes  ?  It  is  the  hypothetic 
loss  of  property,  considering  property  to  be  repre- 
sented by  value.  It  is  such  a  state  of  things  that  a 
given  property  cannot  be  retrieved  except  at  an  out- 
lay as  great  as,  or  greater  than,  the  original  cost,  or 
the  value  when  it  is  rescued.     In  this  sense  the 

*  In  no  department  of  our  subject  has  there  been  more  contro- 
versy, more  l^al  warfare,  and  more  uncertaiatj  than  in  this.  The 
judicial  decisions  have  been  so  fluctuating,  even  so  stronglj  opposed 
to  one  another,  that  after  the  most  careiul  studj,  consistency  and 
satisfaction  cannot  be  obtained  if  all  the  various  results  of  trials 
and  reasonings  are  to  be  embraced.  Never  was  there  more  need  of 
a  "  reconciling  criticism  "  than  for  reducing  these  incongruous  ele- 
ments into  order,  and  to  gather  clearness  out  of  such  contrariety. 
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money-value  can  be  demonstrated  to  be  in  such  immi- 
nent danger,  that  to  proceed  to  rescue  the  ship  and 
keep  it  in  its  original  ownership  will  certainly  involve 
as  much  expense  as  to  rebuild  the  ship,  or  to  build  a 
new  ship  in  lieu  of  it.  And  to  build  a  new  ship  is 
decidedly  a  different  thing  to  repairing  an  injured 
one.  When,  therefore,  we  see  what  the  certain  result 
would  be  if  things  take  their  course  and  further  ex- 
penses be  incurred,  we  arrest  it  on  its  road  to  ruin, 
and  realise  its  value  whilst  any  value  can  be  secured. 
Thus  whilst  we  have  not  an  actual  loss,  we  have 
circumstances  which  would  amount  to  something  that 
would  be  equivalent  to  a  total  loss  of  value,  and  by 
seizing  the  property  in  its  downward  progress  we 
have  by  a  voluntary  act  averted  the  actual  loss  of  all, 
and  saved  something  from  the  ruin. 

It  is  not  therefore  the  name  which  rightly  should 
detain  us,  because  there  are  questions  of  real  practical 
difficulty  connected  with  this  species  of  claim  which 
I  wish  rather  to  discuss, — the  liability  of  an  under- 
writer, and  the  concurrence  of  several  causes  in 
bringing  about  a  constructive  total  loss. 

Legal  View, 

''When  we  speak  of  a  total  loss,"  says  Justice 
Park,  in  his  work  on  Insurance,  *^  we  do  not  always 
mean  to  signify  that  the  property  insured  is  irrecover- 
ably lost,  or  gone ;  but  that  by  some  of  the  perils 
mentioned  in  the  policy,  it  is  in  such  a  condition  as 
to  be  of  little  use  or  value  to  the  insured,  and  so 
much  injured  as  to  justify  him  in  abandoning  it  to 


312  CONSTRUCTIVE  TOTAL  LOSS. 

the  insurer,  and  in  calling  upon  him  to  pay  the  whole 
amount  of  his  insurance,  as  if  a  total  loss  had  actually 
happened.**  And  our  courts  of  law  give  us  frequent 
proofs  hy  their  judgments  that  combinations  of  cir- 
cumstances may  arise, — ^their  first  causes  being  in 
perils  for  which  the  insurers  hold  themselves  liable, 
amounting  to  something  as  disadvantageous  to  the 
assured  as  if  his  ship  were  entirely  lost.  Such 
circumstances  are  to  be  construed  into  total  loss: 
and  thus  capture  by  enemies,  excessive  damage  by 
storms  or  by  stranding,  have  been  fruitful  grounds 
for  constructive  total  losses.  It  has  been  decided, 
too,  that  the  species  of  a  thing  remaining  is  not  an 
answer  to  a  claim  for  total  loss,  if  all  use  of  that 
thing  be  lost  through  the  perils  to  which  it  has  been 
exposed. 

Umal  Forms  of  Constructive  Loss. 

The  expenses  of  restoring  what  has  been  destroyed, 
and  of  repairing  what  has  been  injured  about  a  ship, 
are  the  most  common  form  of  a  ship's  constructive 
death.  The  difficulties  of  carrying  on  repairs,  or  of 
procuring  materials  for  those  repairs;  the  inability 
to  raise  means  for  paying  the  necessary  disbursements 
arising  in  a  foreign  port;  or  the  exorbitant  rate 
of  interest  demanded  for  money  required  for  such 
disbursements,  are  the  usual  proximate  causes 
which  lead  to  the  abandonment  of  a  ship  to  her 
insurers.  The  rules  which  courts  of  law  in  this 
country  have  laid  down  to  determine  in  such  cases 
the  question  of  total  loss  or  not  total  loss  appear 
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to  be  these ; — that  if  the  expenses  of  repairing  a 
damaged  ship  would  exceed  the  value  of  that  ship 
after  being  repaired,  she  may  rightly  be  abandoned 
to  the  insurers  as  totally  lost.  And  again,  the  course 
of  conduct  which  a  reasonable  man,  uninsured^  would 
pursue  under  similar  circumstances,  —  whether  he 
would  proceed  to  repair  his  vessel  and  continue  the 
voyage,  knowing  the  expenses  that  would  have  to 
be  incurred  and  the  difficulties  which  must  be  over- 
come in  so  doing;  or  whether  he  would  voluntarily 
abandon  his  adventure  by  selling  the  ship  in  her 
then  condition, — will  be  a  guide  for  determining  the 
question.  Whatever  course  the  jury  finds  a  prudent, 
uninsured  owner  would  probably  pursue,  will  be  con- 
clusive as  to  the  underwriter's  liability  for  a  total  loss. 

Difficulties  of  applying  Rules. 

But  whilst  definite  rules  of  law  are  thus  fixed,  the 
difficulty  of  applying  them  yet  remains.  Each 
separate  case  must  rest  on  its  own  merits.  The 
entire  circumstances  are  quite  the  same  in  scarcely 
any  two  instances.  The  evidence  is  often  doubtful 
and  incomplete:  and  it  is  frequently  more  difficult 
to  ascertain  whether  the  subject  under  trial  answers 
correctly  to  the  test,  than  to  decide  on  the  result 
when  the  test  is  applied. 

Cijmplex  Causes  of  Constructive  Loss. 

But  the  difficulties  do  not  end  here.  It  has  been 
taken  for  granted  that  the  primary  causes  leading 
to  the  constructive  total  loss  are  those  which  are 


314  CONSTRUCTIVE  TOTAL  LOSS. 

acknowledged  by  the  insurer  as  affecting  himself.  In 
many  cases,  howeveri  it  is  a  combination  of  causes 
which  leads  to  the  result ;  and  of  such  mixed  causes 
some  are  of  a  nature  which  do  not  affect  the  under- 
writers  responsibility,  and  consequently,  in  the  result 
of  which  he  ought  not  to  be  concerned*  For  a  ship 
may  die  a  natural  death ;  she  may  be  so  weak  from 
sheer  old  age  as  to  be  no  longer  able  to  contend 
with  ordinary  winds  and  seas ;  she  may  sink  from  a 
rat-hole,  or  perish  through  natural  defects.  These 
causes,  though  they  may  result  in  the  total  loss 
of  the  vessel,  are  not  among  the  perils  which  the 
underwriter  took  upon  himself;  and  they  ought  no 
more  to  affect  his  insurance  than  if  he  had  not  under- 
written the  policy.  But  still,  practically,  he  is  at 
a  disadvantage.  Should  a  ship  sink  at  sea,  and  the 
underwriter  determine  to  resist  paying  a  total  loss  on 
the  ground  of  unseaworthiness  or  natural  defect,  the 
onus  of  proof  lies  on  him  to  show  the  ground  of  his 
resistance, — a  thing  generally  difficult  or  impossible 
to  do,  inasmuch  as  either  all  evidence  will  have 
perished  with  the  vessel ;  or,  if  the  master  and  crew 
are  saved,  they  will  not  often  lend  their  aid  in 
preventing  a  claim  of  the  owner  on  a  policy  of 
insurance.  Should  it  happen,  however,  that  owing 
to  such  causes  a  vessel  is  forced  into  a  port  of  refuge, 
and  that  she  is  there  abandoned,  and,  constructively, 
totally  lost,  the  underwriter  might  escape  by  pro- 
ducing evidence  as  to  the  cause  of  her  loss: — but 
let  it  happen  that  two  or  many  causes  conspire  to 
eventuate  the  constructive  loss  of  a  vessel,  some  of 
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them  being  perils  for  which  underwriters  are  respon- 
sible, and  others  those  for  which  they  are  not  liable, 
the  logical  inference,  or  at  least  the  equitable  one, 
would  be  that  the  underwriter's  loss  is  limited  to 
such  a  proportion  as  can  be  shown  to  proceed  from 
the  circumstances  the  risk  of  which  he  took.  But 
practically  it  occurs  that  the  whole  result  of  such 
mixed  causes  is  cast  upon  him,  the  owner  abandoning 
the  ship  and  claiming  a  total  loss  upon  his  policy. 

Case  of  the  Broxhornehury. 

The  case  of  the  ship  Broxhornehury,  tried  in  the 
Court  of  Common  Ple^,  assisted,  by  the  verdict 
given  therein,  to  establish  this  position.  It  affirmed 
for  a  time  the  principle  that  when  several  causes 
concur  in  producing  the  abandonment  and  consequent 
sale  of  a  ship  underwriters  are  liable  to  the  full  ex- 
tent of  their  policy,  with  benefit  of  salvage,  although 
one  or  more  of  the  causes  which  conduced  to  the  con- 
demnation were  of  a  nature  which  the  underwriters 
never  undertook  to  insure  against. 

The  vessel  was  thirty  years  old :  she  had  been  sur- 
veyed and  repaired,  and  classed  as  a  red  diphthong. 
She  sailed  for  the  East  Indies,  encountered  a  violent 
hurricane,  and  was  carried  into  Mauritius.  There 
she  was  surveyed,  and  her  stern-post  was  found  to  be 
badly  started,  her  bowsprit-beam  sprung,  her  upper- 
works  seriously  damaged,  and  the  vessel  was  leaking 
badly.  The  surveyors,  beyond  this  species  of  damage, 
found  some  of  a  different*  kind.  They  found  the 
ends  of  the  timbers  so  decayed  that  on  putting  their 
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hands  into  the  air-holes  they  hrought  out  handfuls 
of  rotten  wood.  One  surveyor  expressed  himself  that 
the  ship  was  ^^  as  rotten  as  a  pear.**  The  inspectors 
then  ordered  the  copper  to  he  stripped  off,  and  the 
vessel  to  he  repaired.  Before,  however,  proceeding 
with  the  repairs,  estimates  were  procured  from  ship- 
wrights of  the  cost  of  effecting  them.  The  estimates 
amounted  to  upwards  of  40,000  dollars,  equal  to 
ahout  8,000/.:  and  to  this  sum  would  have  to  he 
added  hottomry  premium,  and  some  other  charges. 
Upon  the  ground  of  the  great  expenses  necessary  to 
repair  the  vessel  and  send  her  to  sea  again,  she  was 
condemned,  and  was  hroken  up.  The  owners  claimed 
for  a  total  loss  on  their  policy.  The  underwriters 
resisted  this  claim,  and  paid  into  court  50  per  cent, 
of  the  vesseFs  value  in  full  of  all  claims  on  them- 
selves for  repairs  and  expenses.  They  also  hrought 
evidence  to  prove  that  all  the  damages  set  forth  in 
the  documents  for  which  they  as  underwriters  were 
responsible  could  have  been  effected  at  Mauritius  for 
about  2,000/.,  and  in  England  for  a  less  sum.  The 
policy  contained  a  clause  admitting  the  seaworthiness 
of  the  vessel  when  the  risk  commenced,  and  the 
defendants  did  not  seek  to  impugn  the  fact  of  her 
seaworthiness.  The  learned  judge,  in  directing  the 
jury,  told  them  that  the  ship's  seaworthiness  at  the 
time  of  the  hurricane  was  admitted ;  that  the  law 
stood,  that  if  the  expenses  of  repairing  a  ship  ex- 
ceeded her  value  after  repairs  it  amounted  to  a  total 
loss,  and  they  must  find  for  the  plaintiffs.  The 
evidence  on  the  part  of  the  owner  had  been  that 
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the  value  would  have  been  less  than  those  repairs, 
and  the  jury  found  accordingly. 

Here,  then,  the  whole  question  was  in  issue.  Here 
were  two  distinct  causes  at  work,  the  joint  result  of 
which  was  to  construct  the  loss  of  the  ship.  Here 
was  a  great  amount  of  natural  decay  discovered  when 
a  view  was  taken  of  the  iniuries  sustained  at  sea. 
Th,  midenmters  freely  ad-itted  their  li.bffity  in 
respect  of  th,  da^age^'by  ^ea-periU :  but  to  ^dr 
these  damages  so  as  to  put  the  vessel  into  the  same 
condition  as  she  was  previously  to  the  hurricane  is  one 
thing ;  to  restore  her  to  a  perfectly  sound,  stout  and 
seaworthy  state  is  another.  In  the  former  case  the 
uoderwriL  rt«nd  bj  the  tenne  of  their  agreement, 
and  indemnify  for  those  losses  which  they  engaged 
to  make  good ;  in  the  latter  case  they  would  be  doing 
far  more  than  they  undertook ;  they  would  be  putting 
the  vessel  into  a  better  and  more  efficient  state  than 
that  in  which  she  had  previously  been ;  they  would 
be  rebuilding  the  frame,  restoring  a  time-destroyed 
constitution,  and  giving  new  youth  to  a  ship  that  had 
traversed  the  waters  for  thirty  years. 

The  question,  then,  is,  to  what  extent  are  the 
underwriters  interested  in  the  large  sum  that  was 
required  to  put  the  ship  into  such  a  condition  that 
she  could  emphatically  be  pronounced  seaworthy  : 
and  how  are  their  rights  affected  if  the  alternative 
be  chosen  of  selling  the  ship  in  preference  to  entering 
upon  so  enormous  an  expense. 

It  has  been  stated,  above,  as  the  rule  in  these  cases, 
that  whatever  a  prudent,  uninsured  shipowner  would 


318  CONSTRUCTIVE  TOTAL  LOSS. 

do  under  the  circumstances  is  the  course  which  an 
owner  insured  should  pursue.  The  rule  is  reasonahle, 
and  would  he  conclusive  against  underwriters,  suppos- 
ing that  all  the  expenses  took  their  rise  from  sea- 
perils  which  those  underwriters  insured  the  owner 
against.  But  in  the  case  hefore  us  it  was  not  so.  A 
very  considerable  part  of  those  estimated  expenses 
arose  from  causes  which  underwriters  never  guaran- 
teed,  and  for  which  it  is  notorious  they  are  not  liable 
by  the  terms  of  the  policy.  It  is  a  very  different 
affair  to  abide  by  the  consequences  of  stipulations  we 
have  made,  and  to  suffer  by  those  which  come  in  ex- 
traneously  to  our  contract,  being  such  as  we  never 
took  the  onus  of  on  ourselves. 

In  the  course  of  the  argument  the  late  Lord 
Truro,  then  Serjeant  Wilde,  said,  "  I  can  distinguish 
no  diflference  whatever  between  an  absolute  total  loss 
and  the  case  where  expenses  would  exceed  the  value 
of  the  vessel  when  repaired,  called  a  constructive 
total  loss."  In  the  effect  upon  the  underwriter  never- 
theless, there  are  material  differences  between  the 
two  positions. 

When  a  vessel  is  entirely  lost  by  her  sinking  or  by 
fire,  no  doubts  can  be  entertained  as  to  the  fact  of 
her  loss :  and  although  suspicions  may  arise  occasion- 
ally, and  the  destruction  of  the  ship  may  be  attributed 
to  previous  unsoundness  or  some  other  cause  not 
touching  the  underwriter,  yet  the  proofs  being  lost 
the  question  cannot  be  mooted.  Not  so,  however,  in 
constructive  losses,  where  expenses  are  built  up  till 
they  reach  or  exceed  the  entire  value  of  the  thing 
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insured;  because  in  the  latter  case  the  separate 
members  and  materials  of  this  consuming  expense 
may  be  defined,  and  they  may  be  distinguished  into 
thoL  which  affect  an  underwriter  and  those  for  which 
he  is  not  liable.  Without  denying  that  the  thing  is 
constructively  destroyed,  the  work  of  destruction  may 
be  shown  to  have  been  carried  on  by  two  or  more 
forces,  and  it  may  be  possible  to  apportion  exactly 
the  resultant  to  the  two  or  more  powers.  Thus  then 
we  hold,  that  though  the  dccumulated  expenses  are 
indeed  tantamount  to  the  loss  of  the  subject-matter  of 
the  insurance^  they  are  not  necessarily  tantamount  to 
a  total  loss  as  regards  the  insurers.  The  perils 
insured  against  by  the  underwriters  may  operate  to 
only  the  extent  of  one-fourth  of  the  whole  necessary 
expenses;  other  defects,  not  insured  against,  may 
create  an  expenditure  equal  to  the  remaining  three- 
fourths  of  the  value.  Owners  ought  not  to  be  allowed 
to  cast  all  the  onus  on  the  underwriters  and  say, 
*^  Causes  of  a  mixed  nature  have  resulted  in  the  loss 
by  sale  of  the  ship;  and  although  three-fourths  of 
those  mixed  causes  are  attributable  to  us  and  only 
one-fourth  to  you,  nevertheless,  we  abandon  the  whole 
concern  to  you,  and  we  claim  the  total  value  insured, 
the  same  as  if  the  loss  proceeded  entirely  from  the 
risks  you  insured  us  against  by  the  policy.*' 

It  is  sometimes  said  that  in  a  valid  case  of  loss  it 
is  indifferent  to  the  owner  whether  the  underwriter 
completely  restore  the  vessel  to  her  pristine  state,  or 
pay  him  the  amount  insured.  This  is  not  strictly 
true.     There  is  a  diflference  in  favour  of  the  ship- 
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owner,  which  he  will  not  be  slow  to  discover,  on  the 
side  of  total  loss.  For  if  a  ship  be  repaired,  at  what- 
ever cost,  one-third  is  deducted  from  those  repairs  by 
the  underwriters,  and  is  paid  by  the  owner  on  the 
score  of  melioration ;  whilst  in  paying  a  total  loss, 
no  deduction  is  made  for  the  deterioration  which  the 
ship  may  have  imdergone  before  she  was  destroyed. 
The  temptation  to  owners,  and  captains  acting  on 
behalf  of  owners,  would  be  too  great  if  they  were 
aUowed  the  option  in  cases  of  damages  in  foreign 
ports,  either  to  repair  or  to  sell  the  ship.  The  ad- 
vantage to  owners  attending  the  latter  alternative  are 
so  well  known  that  the  course  would  be  constantly 
adopted. 

In  fire  insurance  companies  the  option  remains 
with  the  office,  after  a  fire,  either  to  rebuild  the 
premises  which  have  been  destroyed,  or  to  pay  the 
amount  insured,  and  they  select  the  plan  most 
economical  to  themselves;  and  this  can  never  be 
objectionable  to  the  assured  if  he  be  not  over-in- 
sured, and  does  not  seek  to  make  an  unfair  profit 
out  of  the  misfortune.  As  soon  as  the  people  insure 
with  a  view  to  gain  by  a  loss  the  whole  character  of 
the  transaction  is  changed,  and  the  system  of  in- 
surance loses  its  innocence  and  value.       .     , 

I  have  entered  at  some  length  into  this  particular 
case  of  constructive  loss  because  it  embraces  nearly 
all  the  points  which  emerge  from  the  subject.  The 
result  was  unsatisfactory  in  principle,  but  it  was  not 
long  afterwards  corrected  by  other  causes  of  a  similar 
kind  in  which  a  different  conclusion  was  arrived  at. 
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Thus  in  the  case  of  the  "  Sea  Horse  **  the  under- 
writers successfully  resisted  a  claim  for  total  loss ;  but 
as  there  were  strong  special  grounds  which  weighed 
with  the  jury,  it  is  not  so  applicable  to  the  general 
principle  as  a  cause  which  was  tried  in  1 848  before 
Lord    Chief   Justice   Wilde,   and    was    thoroughly 

argued. 

The  ''Alfred^ 

This  related  to  the  ship  "Alfred,"  by  which  vessel 
a  claim  was  set  up  against  the  underwriters  for  total 
loss  both  on  ship  and  freight.  A  very  lax«e  sum  had 
been  insured  on  each  of  these  interests ;  and  the 
counsel  for  the  defence  pointed  out  the  great  tempta- 
tion which  this  circumstance  is  calculated  to  offer  to 
a  master  to  ingratiate  himself  with  his  owners  by 
procuring,  or  allowing,  a  condemnation  and  sale  of 
ship  to  take  place,  which  would  obtain  for  them 
advantages  so  great  and  so  immediate.  Had  the 
ship  been  repaired  and  her  voyage  been  completed, 
she  would  have  been  worth  probably  only  one-half 
the  sum  at  which  she  was  valued  in  the  policy. 
Moreover,  the  loss  of  an  insured  ship  is  the  easiest 
and  most  expeditious  means  of  realising  her  value. 

Bona  Jides  of  the  Master  necessary ^  and  good  judg^ 
ment  on  the  part  of  Surveyors^  Sfc. 

It  was  clearly  laid  down  in  this  trial  that  the 
absence  of  bona  Jides  in  the  conduct  of  the  master 
and  of  those  concerned  in  the  condemnation  and  sale 
of  a  ship  is  fatal  at  once  to  a  claim  on  the  under- 
writers  for  loss ;  and  that  beyond  its  being  proved  to 
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the  jury  that  eYerything  was  done  cpHm4Jld§f  it  must 
he  shown  to  their  satisfaction  that  the  best  judgmwt 
had  been  formed  which  the  circomstances  admitted, 
and  which  men  of  prudence  and  ordinary  intelligence 
could  have  arriyed  at.  It  is  true  indeed  that  such 
men,  with  all  their  discretion  and  with  the  very  best 
intentions,  may  judge  erroneously  as  to  results,  but 
that  error  of  judgment  would  not  defeat  the  owner's 
claim  on  his  insurance  if  it  was  the  best  opinion 
that  prudent  and  disinterested  persons  were  capably 
of  forming.  To  demand  more  than  the  best  capa* 
bilities  of  people  would  be  somewhat  the  same  as  to 
say,  that  had  a  rock  been  softer  than  it  was,  a  ship 
might  not  have  been  destroyed  by  striking  on  it.  A 
verdict  was  given  in  favour  of  the  underwriters  both 
on  ship  and  freight,  I  have  shown,  above,  that  a 
loss  on  a  freight  policy  must  always  be  of  advantage 
to  the  shipowner  at  whatever  part  of  the  voyage  a 
loss  occurs,  and  the  earlier  in  time  that  loss  takes 
place  so  much  greater  must  the  profit  be  to  the 
owner. 

It  is  of  the  utmost  consequence  that  great  discrimi- 
nation and  care  should  be  used  in  a  case  where  the 
event  partly,  and  often  in  a  great  measure,  depends 
on  men's  judgment  and  volition.  Our  voluntary  ac- 
tions, however  much  we  may  desire  to  do  justly  and 
honestly,  generally  labour  under  a  bias  from  wluch 
the  strongest  can  scarcely  free  themselves.  Here,  the 
stated  opinion  of  skilled  persons  turns -the  scale,  and 
decides  whether  a  certain  state  of  things  shall  be  or 
not  be  a  loss  recoverable  on  the  policy  of  insurajiCQ. 
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Lord  Mansfield  said,  in  an  analogous  case,  viz«i  in  a 
claim  for  total  loss  on  goods,  ^^  the  merchant  cannot 
^lect  to  turn  that  which  at  the  time  it  happened  was 
in  its  nature  hat  a  partial,  into  a  total  loss,  hy  ahan- 
doning."  (Goss  and  another  v.  Withers.)  And 
still  more  caution  needs  to  he  used  in  respect  to  a 
certain  class  of  insurances  which  are  effected  against 
total  loss  only.  Here,  clearly,  the  position  is  aut 
CcBsar  aut  nullus ;  and  there  is  every  inducement  to 
a  dishonest  shipowner  to  make  the  worst  of  any  acci* 
dent  which  may  happen  to  his  vessel;  and  the  judg- 
ment of  an  upright  owner  stands  in  danger  of  heing 
distorted  when  interest  leans  so  strongly  in  one 
direction.  We  should  not  forget  the  words  of  Jus- 
tice Bayley,  in  Gardiner  v.  Salvador, — "It  must 
always  he  rememhered  that  there  is  no  such  head  of 
insurance  law  as  loss  by  sale/"  To  which  Serjeant 
Shee,  after  quoting  these  words,  adds,  "  That  which 
in  its  own  nature  is  not  a  total  loss,  cannot  he  con* 
verted  into  one  hy  any  act  of  the  master." 

But  supposing  that  the  circumstances  of  a  ship 
really  justify  her  sale,  the  question  still  arises^  la 
the  underwriter  always  hound  to  pay  a  total  loss  in 
consequence  of  the  ship  heing  sold  ?  I  answer,  Not 
always.  I  have  spoken,  ahove,  of  mixed  causes  co- 
operating to  the  destruction  of  a  vessel,  and  in  certain 
cases  rendering  it  imperative  that  she  should  he  dis- 
posed  of  at  a  foreign  port.  But  though  there  he  a 
genuine  necessity  for  resorting  to  a  port  of  distress } 
though  there  be  real  damage  to  the  ship ;  a  difficulty 
or  impossibility  of  raising  money  for  disbursements ; 

Y  2 
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though  there  he  bona  ^fides  on  the  part  of  the  cap* 
tain ;  prudence  and  intelligence  hoth  in  himself  and 
the  surveyors  and  tradesmen  who  examined  the  da- 
mages and  estimated  the  necessary  repairs;  though 
there  he  even  a  correct  judgment  formed  that  the 
vessel  was  not  repairahle,  and  a  valid  sale  of  the  ship, 
— ^yet,  after  all,  the  claim  against  underwriters  may 
prove  not  to  he  for  a  total  loss,  hut  for  a  partial  one. 
For  it  is  very  possible  that  sea-damage,  age,  rot,  and 
other  causes  may  combine,  so  that,  as  a  remedy  for 
all,  a  sale  will  be  the  most  judicious  course  that  could 
be  adopted.  Such  sale  may  probably  remove  diffi^ 
culties ;  but  if  the  greater  part  of  those  difficulties 
are  such  as  by  their  nature  appertain  to  the  owners, 
and  do  not  apply  by  the  terms  of  the  policy  to  the 
insurers,  a  sale  ought  not  to  saddle  underwriters  with 
a  responsibility  far  heavier  than  that  incurred  by  the 
owners.  It  may  be,  that  out  of  the  whole  real  and 
probable  expenses,  one-fourth  of  them  is  all  in  which 
underwriters  are  concerned ;  yet  by  an  abandonment 
and  sale,  those  parties  to  whom  the  remaiBing  three- 
fourths  of  the  damnifying  causes  belong  seek  to  throw 
the  whole  onus  on  the  underwriters,  and  themselves 
escape  free. 

A  sale  then  must  not  always  be  considered  conclu* 
sive.  It  must  be  discovered  in  what  proportions  the 
loss  is  to  fall  upon  the  assured  and  upon  the  under- 
writers. Tolerably  exact  estimates  and  calculations 
can  be  made  from  documentary  evidence  as  to  the 
amount  of  damage  for  which  the  underwriter  is  re- 
sponsible, and  a  claim  can  be  made  on  him  for  a  qtum 
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Particular  Average,  as  though  the  ship  had  been 
really  repaired;  aud  in  such  a  case  a  liberal  view 
should  be  taken  in  calculating  the  possible  require* 
ments  of  the  vessel. 

Of  the  master's  duties  in  general  I  have  already 
spoken :  his  particular  duty  to  the  insurers  ^*  is  no 
other  than  the  duty  of  an  honest  servant  of  an  honest 
employer,  to  those  with  whom  that  employer  has  con- 
tracted. Whether  he  proceeds  to  a  sale  or  gives 
orders  for  repairs,  he  should  carefully  ascertain  the 
amount  of  damage  resulting  from  recent  perils  of  the 
sea,  and  of  damage  attributable  to  other  and  older 
causes ;  preserving  for  the  satisfaction  of  all  whose 
interests  may  be  affected  by  his  acts,  the  evidence 
which  will  enable  them  also  to  distinguish  the  one 
from  the  other,  and  thereby  adjust  their  respective 
losses."  * 

I  must  remark  that  the  tendency  of  Sir  J. 
Arnould's  observations  on  this  subject  is  not  to 
the  same  result.  After  commenting  on  the  cases  of 
Thompson  v.  Colvin,  he  says,  indeed,  quoting  the 
note  of  Mr.  Lloyd,"  It  is  of  importance  to  make  an 
express  distinction  between  the  repairs  necessary  in 
conseqicence  of  the  general  condition  of  tlie  vessel^ 
and  those  which  are  required  to  make  good  a  damage 
covered  by  the  policy r  But  he  has  previously  stated, 
that,  "  the  better  opinion  in  the  United  States,  and 
the  la^  as  recently  settled  in  this  country,  would  seem 
to  be,  that,  if  the  necessity  of  the  repairs  may  fairly 
be  referred  to  the  perils  insured  against,  and  the  ship 

*  Abbott  on  Merchant  Ships,  &c.,  by  Serjeant  Shee. 
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be  shown  or  admitted  to  have  been  seaworthy  when 
she  sailed,  the  jury  need  not  be  told  to  exclude  the 
expense  of  such  repairs  from  their  estimate y  though, 
but  for  the  casualty  which  caused  the  loss,  the  de* 
cayed  parts  of  the  ship  might  have  been  strong 
enough  for  the  voyage."  ♦  And  his  summary,  after 
adducing  the  case  of  Phillips  v.  Nairne,  is,  "The 
rule,  therefore,  on  the  whole,  appears  to  be  this:  if 
the  ship  was  seaworthy  when  she  sailed,  the  assured 
may  abandon,  and  recover  for  a  total  loss  wherever 
by  the  perils  insured  against  the  ship  is  so  damaged 
that  she  cannot  be  rendered  navigable  again  y  except 
at  a  cost  greater  than  her  repaired  value ;  and  in 
estimrating  such  costy  no  deduction  is  to  be  made  for 
the  incurred  expense  of  repairs  arising  from  her  age 
or  state  of  decay :  if,  however,  she  can  be  repaired,  so 
as  to  keep  the  seay  at  a  less  cost  than  her  repaired 
value,  the  assured  cannot  elect  to  abandon  merely 
because,  owing  to  her  decayed  condition,  the  expenses 
of  complete  repairs  would  be  greater  than  this.**  f 

Thus,  it  would  seem  that,  as  the  law  at  present 
stands,  underwriters  are  responsible  not  only  for  the 
results  of  sea-perils,  but  also  for  the  chronic  state  of 
weakness  and  the  defects  inherent  in  the  ship,  but 
which  might  have  been  concealed  still  longer  except 
from  some  definite  accident  which  revealed  her  con- 
dition. 

On  Ooods. 

There  is  not  much  difficulty  in  general  about  losses 
on  goods.     If  they  are  damaged  to  a  considerable 

*  Arnould,  p.  1102.  f  Arnould,  p.  1105. 
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eitenty  and  the  surveyors  are  of  opinion  that  it  would 
be  more  advisable  to  sell  them  on  the  spot  than  to 
re-ship  them  and  send  them  on  to  their  destination,  it 
is  considered  conclusive  as  to  goods  insured  against 
all  risks.     Perhaps,  however,  the  position  may  be  con* 
sldered  a  little  shaken  by  the  late  decision  of  Tronson 
f).  Dent.     The  main  difficulty  arises  in  respect  to 
goods  warranted  in  the  policy  "  free  from  Particular 
Average.**    It  requires  strong  proof  that  none  of  the 
goods  could  have  arrived  at  their  destination  as  goods. 
There  can  be  really  very  few  instances  where  this  is 
literally  the  case.    The  proof  of  this  ought  to  be  very 
Convincing  and  clear ;  for  if  the  smallest  portion  of  a 
cargo  could  really  be  brought  to  its  port  of  destina* 
tion,  it  would  be  an  arrival  which  would  negative  a 
claim  for  total  loss.*     We  must  look  to  the  true 
object  and  intention  of  contracts.     When  the  policy 
says   "free  from  Particular  Average,**  or   "against 
total  loss  only,**  the  animus  of  that  condition  is  to  free 
underwriters  from  the  effiects  of  sea-water  and  other 
damages.    They  wish  to  protect  the  merchant  from 
the  absolute  loss  of  his  shipment,  and  they  charge  a 
lower  premium  accordingly;    one  which   takes  into 
account  that  they  are  set  free  from  certain  contingent 
cied  which  policies  against  all  risks  are  open  to.     We 
must  not  then  allow  excepted  risks  to  steal  in  under 
changed  or  feigned  names.     Nor  must  we  permit  the 

*  But  in  the  recent  ease  of  Wilkinson  t».  Hyde,  preTiomly 
quoted,  the  «aTing  of  a  few  8maU  package!  oat  of  a  number 
containing  yarioui  kindg  of  goods,  was  not  allowed  to  defeat  the 
|i98ured'8  claim  for  a  total  loss. 
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most  ingenious  sophistry  ^^  to  convert  that  into  a  total 
loss  which  was  not  one  in  its  own  nature.**  Having 
taken  this  precaution  a  case  will  now  and  then  present 
itself  where  a  cargo  is  truly  on  its  way  to  perfect  de- 
struction, and  is  stopped  on  its  way  hy  sale,  and  thus 
some  saving  effected  on  it.  A  cargo  of  fruit  after 
damage  may  hy  a  long  detention  arrive  at  such  a  con- 
dition that  it  is  quite  clear  that  when  the  vessel  would 
reach  her  destination  the  fruit  would  be  utterly 
worthless,  and  be  reduced  to  a  dangerous  nuisance ; 
so  that  even  expenses  would  have  to  be  incurred  to 
get  rid  of  it.  Again,  a  corn  cargo  may  be  heating  to 
that  degree  that  not  only  it  is  hourly  losing  its  value 
and  its  distinctive  character,  but  is  producing  danger 
of  the  ship  being  burnt,  or  the  lives  of  the  crew  being 
sacrificed. 

On  Profits  and  Commissions. 

All  real  interests  contingent  on  the  arrival  of  a 
sea-going  vessel  are  insurable.  If  goods  shipped 
to  my  account,  and  assured  abroad  to  the  extent  of 
the  invoice,  are  likely  to  realise  a  profit  over  and 
above  the  amount  already  covered  by  insurance,  that 
expected  profit  is  ac  stake,  and  I  may  insure  a 
further  sum  to  render  myself  secure  from  the  risks  of 
the  voyage.  Or,  if  a  cargo  is  to  be  consigned  to  me 
upon  which  I  shall  realise  a  commission  as  agent  or 
factor,  I  have  also  an  interest  in  the  arrival  of  that 
cargo,  for  if  it  do  not  arrive  I  shall  lose  my  commis- 
sion. The  usual  manner  of  insuring  such  interests  is 
with  a  clause  which  expresses  that  they  are  **free 
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from  Average,  and  without  benefit  of  salvage.''  There 
is,  perhaps,  no  good  reason  why  they  should  be  free 
of  Average,  if  it  be  Particular  Average  that  is  meant, 
because  the  profit  is  really  only  the  completion  of  a 
sum  which  was  not  commensurate  with  the  true  value 
of  the  goods  till  this  addition  was  made  to  it.  And 
with  regard  to  General  Average,  the  underwriters  are 
as  much  exposed  to  total  loss  on  this  as  on  any  other 
part  of  the  interests,  and  therefore  they  are  as  much 
concerned  in  any  steps  by  which  that  loss  is  averted. 
However  this  may  be,  these  insurances  are  generally 
understood  and  stipulated  to  be  against  total  loss 
only ;  and  it,  accordingly,  becomes  exceedingly  impor- 
tant to  decide  what  is  a  total  loss  of  such  an  interest 
in  the  constructive  view.  I  must  repeat  that  the 
safest  guide  to  a  decision  in  all  such  matters  wherein 
a  question  is  raised  is  to  ascertain  what  really  is  the 
position  of  the  assured,  and  what  was  his  intention  in 
insuring.  This  would  save  much  debating  and  much 
legal  discussion.  If  we  combine  the  intention  of  the 
person  insuring  with  the  exact  words  inserted  in  the 
policy,  we  shall  probably  be  able  to  answer  any  ques- 
tion arising  upon  the  subject  with  accuracy.  Two 
things  are  sufficiently  clear ;  that  the  general  inten- 
tion of  such  insurances  is  to  protect  the  assured  in 
case  by  any  accident  the  expected  merchandise  does 
not  arrive,  does  not  come  into  his  hands, — ^for  then  he 
loses  what  he  would  have  gained  by  its  arrival,  viz., 
his  profit  or  his  commission:  and  we  must  look, 
therefore,  very  broadly  and  strongly  on  the  primd 
facie  fact  of  non-arrival : — secondly,  it  is  equally  to 
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be  held  in  mind  that  the  underwriter  is  not  liable  fxyt 
damages  called  Particular  Average,  and  that  he  can* 
not  pay  a  salvage  loss.  There  can  never  be  any  sal- 
vage to  him,  because  where  goods  are  sold  at  an 
intermediate  port  the  original  underwriters  on  the 
goods  take  all  the  proceeds.  If  the  goods  are  valued 
in  their  policy  at  a  certain  sum,  they  must  not  be 
suflBrers  by  an  increased  valuation  made  afterwards 
without  their  knowledge  or  concurrence,  by  having 
some  of  the  proceeds  of  the  goods  given  to  the  subse- 
quent underwriters.  We  see,  then,  that  there  can  be 
no  salvage.  It  is  a  question  of  arrival  or  non-arrival. 
The  arrival  of  the  smallest  quantity  of  the  commodity 
would  be  sufficient  to  establish  the  warranty,  and, 
consequently,  their  position  must  not  be  injured  by 
the  will  and  choice  of  the  master,  agent  or  others, 
who  might  determine  to  sell  the  whole  cargo  at  an 
intermediate  port,  although  it  contained  some  small 
proportion  of  sound,  as  being  the  easiest  and  most 
expeditious  method  of  dealing  with  the  whole  concern. 
On  the  other  hand,  if  there  be  a  real  necessity  to  sell 
the  cargo  short  of  its  destination,  even  though  the 
distance  between  the  two  places  was  only  small,  it 
would  be  a  loss  within  the  meaning  of  the  policy  2  for 
the  effect  of  that  sale  would  be  the  same  as  if  it  were 
sold  a  thousand  miles  away, — it  would  deprive  the 
assured  of  the  profit  he  expected  by  its  arrival  at  a 
particular  market,  or  his  commission  on  its  sale  by 
him.  We  remember  a  case  where  a  cargo  of  potatoes 
coming  to  London  had  been  sunk,  and  the  p6tatoes 
were  landed  at  Gravesend.   The  distance  being  small, 
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three  or  four  days  might  have  sufficed  to  get  them  re- 
shipped  hy  other  craft  and  delivered  at  their  destina- 
tion under  usual  circumstances:  but  the  accident 
happened  in  winter ;  the  potatoes  had  been  wetted, 
and  there  was  danger  of  a  severe  frost  coming  on ; 
and  it  was  given  in  evidence  by  persons  conversant 
with  the  commodity,  that  in  the  state  the  potatoes 
were,  one  night's  severe  frost  would  reduce  their  value 
to  nothing.  A  sale  was  therefore  immediately  re- 
sorted to,  to  save  what  could  be  saved.  Underwriters 
admitted  this  as  a  reasonable  non-arrival,  and  paid  a 
loss.  In  another  case,  a  cargo  of  grain  intended  for  ' 
Ipswich  got  as  far  as  Harwich,  where  the  ship  was 
wrecked,  and  most  of  the  grain  was  landed  at  Har- 
wich. There  were  circumstances  that  made  it  diffi- 
cult or  nearly  impossible  to  carry  it  on  to  Ipswich,  and 
the  underwriters  on  profit  paid  a  loss  on  their  policy. 

It  is  very  important  in  these  cases  to  show  that 
through  perils  of  these  seas,  &c.,  the  merchant,  agent, 
or  consignee  actually  lost  the  profit  or  commission  he 
would  have  had,  by  the  non-arrival  of  the  cargo  at 
the  place  of  its  destination.  It  is  equally  important 
to  exhibit  the  real  impossibility  there  was  of  bringing 
the  cargo  to  its  proper  place  of  delivery. 

But  a  case  which  has  lately  been  tried  in  the 
Queen's  Bench  is  important,  and  demands  some  com- 
ment, for  it  seems  to  militate  against  the  principles 
just  laid  down.  The  issue  in  the  trial  of  Halhead 
V.  Young  (May,  1856)  was  in  the  form  of  a  denial  of 
interest  on  a  policy  on  profits.  The  circumstances 
were  as  follows.    A  ship  going  from  New  York  to 
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Quebec,  there  to  load  a  cargo  of  timber  and  convey 
it  to  Liverpooli  was  lost  between  New  York  and 
Quebec,  and  the  cargo,  in  consequence,  was  not 
shipped  that  season,  as  no  other  vessel  could  be  ob- 
tained, and  thus  the  profits  were  lost.  All  this  was 
contained  in  the  declaration.  To  cover  the  risk,  a 
policy  had  been  effected  in  the  usual  form,  ^^  lost  or 
not  lost,  at  and  from  New  York  to  Qtcebec,  Sfc.^  and 
to  Liverpool:  beginning  the  adventure  (in  the  usual 
form)  upon  the  said  goods,  &c.,  from  the  loading 
thereof  aboard  the  ship,  SccJ*  The  object  and  inten- 
tion of  the  insurance  had  been  fully  explained  to  the 
underwriters  by  reading  to  them  a  letter  from  the 
assured;  and  the  premium  paid  was  higher  than 
would  have  been  given  from  Quebec  to  Liverpool. 

Lord  Campbell  delivered  the  judgment  of  the 
Court  in  favour  of  the  underwriters.  He  said,  "  The 
policy  was  in  truth  on  goods^  beginning  the  adventure 
from  the  loading  thereof  aboard,  &c.  Profit  on  cargo 
means  the  improved  value  of  cargo  when  landed. 
But  as  no  goods  ever  were  loaded  aboard  the  ship, 
the  adventure  never  did  begin,  or,  in  other  words, 
the  loss  of  the  ship  happened  before  this  policy 
attached.  We  consider  McSwiney  v.  Royal  Exchange 
Company  expressly  in  point.  The  policy  there  was 
on  profit  on  rice,  and  it  was  held  to  attach  only  on 
rice  actually  loaded,  not  on  rice  provided  and  intended 
to  be  loaded  on  board  the  ship.  The  construction 
of  the  policy  cannot  be  varied  by  the  correspondence 
set  out  between  the  plaintifis  and  the  agents.  We 
are  clearly  of  opinion  that  the  construction  of  the 
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policy  cannot    be    varied    by  the    amount    of   the 
premium.** 

From  this  judgment  we  obserre  the  following  cir- 
cumstances. First, — that  the  Court  could  see  no 
distinction  between  profit  and  timber.  There  is  how- 
ever a  very  great  one.  Profit  is  a  contingency,  and 
may  be  lost  without  the  loss  in  specie  of  the  goods 
from  which  it  is  to  emanate :  as,  for  instance,  if  the 
goods  never  reach  their  destination,— or  are  detained 
a  whole  season;  because  profit  exists  with  relation 
to  times,  markets,  political  events,  &c. ;  and  is  not 
a  permanent  and  imperishable  commodity.  It  may 
.be  compared  to  the  aroma  of  fruit.  The  aroma 
may  be  lost  by  merely  keeping  the  fruit,  though  the 
fruit  may  continue  to  exist  without  it. 

Secondly.-In  adhering  thus  rigidly  to  the  printed 
form  "  from  the  loading,  &c.,**  the  written  covenant 
is  disregarded;  viz.,  ^^ New  York  to  Quebec^  &c. ;" — 
which  is  against  the  rule  that  the  written  condition 
overrides  the  printed  one.  Consequently  the  judg- 
ment did  not  embrace  the  facts. 

Thirdly, — The  object  of  the  insurance  was  clear ; 
and  its  intention  was  fully  explained  when  the  policy 
was  effected,  and  an  additional  premium  was  exacted 
for  the  additional  distance  and  risk.  The  contin- 
gency intended  to  be  insured  against  happened ;  the 
profit  was  lost; — ^yet  after  paying  seven  guineas  pqr 
cent.,  the  merchant  finds  that  he  is  uninsured.  The 
facts  as  to  no  other  vessel  being  procurable,  and  the 
season  being  lost,  &c.,  do  not  appear  to  have  been 
disputed. 


334  CONBTBUCTIYS  TOTAL  LOfiS. 

Now,  with  regard  to  ignoring  the  extra  premiuini 
and  throwing  out  that  enlightening  and  defining 
circumBtance  from  consideration,  I  presume,  even 
after  this  short  interval  since  the  trial,  that  that 
course  could  no  longer  he  taken ;  and  that  hy  the 
new  plea  of  Equitable  Replication,  the  fact  of  the 
increased  premium  charged  to  cover  an  increased  risk, 
and  the  representation  made  by  the  broker  to  the 
underwriter  from  the  merchant's  letter,  would  be 
brought  in  as  subject-matter. 

And,  even  independently  of  the  new  pleadings,  this 
throwing  overboard  the  fact  of  increased  premium 
does  not  appear  in  accordance  with  former  decisions* 
Against  it  may  be  set  the  following  expression  of 
Lord  EUenborough,  in  Simeon  v.  Bazett, — ^^From 
the  terms  of  the  policy ^  the  well-known  nature  of  the 
trade,  and  the  enormous  rate  of  premium^  it  was 
clear  that  the  underwriters  meant  to  insure,"  &c* 
And  during  the  course  of  the  argument  in  Halhead 
V.  Young  it  was  urged,  ^'  It  has  been  held  by  the 
Court  of  Exchequer,  this  term,  that  the  Court  may 
look  to  the  surrounding  facts  in  order  to  see  what  the 
parties  were  talking  about."  And  Justice  Crampton 
said,  '^  According  to  recent  cases  the  Court  may  also 
look  at  the  subject-matter  of  the  contract." 

Note. — ^It  lias  been  unfortunate  that  in  order  to  classify,  or  rather 
to  reconcile,  the  various  cases,  not  only  some  violence  has  been  used 
to  drag  dissimilar  instances  under  one  head,  but  the  very  nomencla* 
ture  itself  has  been  strained  from  its  original  use  to  a  non-naiural 
flense ;  and  clearness  has  been  lost  by  thus  removing  landmarks. 
The  meaning  was  tolerably  intelligible  when  total  losses  were  classed 
as  absolute  or  constructive,  although,  even  then,  the  double  adjective 
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W|M  in  itself  objectionable :  but  now,  on  reviewing  the  arguments 
that  have  been  used  and  the  judgments  which  have  been  given,  the 
manner  in  which  they  have  been  employed  becomes  confusing. 
Another  term  connected  with  the  subject,  which  haa  been  much 
misused  is  that  of  "  a  congeries  of  planka,^^  It  was  first  introduced 
by  a  very  learned  judge,  and  has  since  been  echoed  imtil  its  distinc- 
tive meaning  has  been  dissipated.  A  vessel  being  in  a  hopeless 
state  of  wreck,  broken,  dislocated,  and  useless  for  its  proper  pur- 
poses was  very  well  called  a  oongeries  o/phnkSf  rather  than  a  ship ; 
for  the  latter  term  was  taken  to  imply  certain  possible  uses  as 
well  as  a  certain  formal  condition  of  the  thing.  But  latterly  any 
ship  injured  to  a  considerable  extent  seems  to  be  entitled  to  the 
same  strong  term.  In  the  recent  case  of  Fawcus  v,  Sarsfield,  the 
position  taken  by  Mr.  Wilde  as  to  a  vessel  which  had  received  a 
death-wound, — ^viz.,  some  concealed  injury  to  the  bottom, — owing 
to  which  she  afterwards  sank  in  a  calm  sea,  was  got  rid  of  by  Lord 
Campbell  by  his  saying  that,  a  ship  having  such  a  concealed  injury 
or  wound  *^  had  ceased  to  be  a  navigable  ship,  and  had  become,  in 
the  language  o£  Lord  Tenterden,  a  mere  congeries  of  timbers." 

Betuming  to  the  proposition  that  in  this  matter  plain  words  have 
been  perverted,  or,  rather,  that  one  word  is  made  to  serve  for  two 
several  things,  we  trace  the  perversion  gradually  taking  place  in  the 
following  series  :-^ 
First,— XoM,  represented  the  proximate  but  not  necessarily  total 
destniction  of  an  object. 
Total  Loss, — The  entire  or  absolute  destruction  or  disap- 
pearance of  an  object. 
Then  the  pair  of  opposite  terms  became, 

Absolute  Total  loss, — The  entire  or  actual  destruction  or 

disappearance  of  an  object. 
Constructive  Total  Xo««,^-Sach  a  proximate  destruction 
that  though  the  object  remained  m  specie  and  had  value, 
yet  it  wa£  so  greatly  reduced  in  worth  and  use  that  it 
might  be  construed  to  be  lost, — ^being  heneficiaUy  lost, 
l^eE%\^^ConstrucHve  Total  Loss j — ^Where,  though  the  object  re- 
mained in  specie^  and  with  its  uses^  yet  where  circum- 
stances were  adverse,  where  difficulties  were  very  great, 
where  probable  expenses  were  excessive,  and  where 
prudence  would  dictate  to  sell  at  some  place  short  of 
the  terminus  of  destination. 
Aisolate  Total  Loss, — Where,  though  the  thing  remained, 
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and  in  specie,  but  as  a  nuisance.  Or,  where  the  thing 
remained  in  specie,  and  retaining  value,  but  with  the 
high  probability  that  before  it  could  reach  its  destina- 
tion it  would  be  otherwise.  Or,  where  imperishable 
goods  were  in  the  hands  of  persons  out  of  control  of 
the  assured.  Or,  if  bj  any  circumstances  over  which 
the  assured  had  not  power  the  goods  could  never,  or 
within  no  assignable  period,  be  brought  to  their  desti- 
nation. (See  Bouz  v.  Salvador.) 
Thus,  words  have  grown  away  from  their  meaning. 


OP  SEAWORTHINESS. 

Implied  in  most  Insurance  Policies. 

Although  it  is  true  that  the  whole  system  of 
insurance  is  one  founded  upon  risks,  and  the  supposed 
power  of  the  underwriters  to  calculate  prohabilities 
and  contingencies  relating  to  marine  adventures,  it 
always  supposes  good  faith  to  be  the  foundation  of 
the  contract  between  the  two  parties.  Any  conceal- 
ment, thereforci  of  a  fact  desirable  to  be  known  by 
the  underwriter  when  he  accepts  a  risk,  or  any 
accidental  knowledge  which  the  underwriter  may  have 
gained  and  which  he  perceives  the  proposer  of  the 
insurance  to  be  ignorant  of,  very  properly  invalidates 
and  makes  void  the  policy.  But  it  is  not  only  the 
guilty  concealment  of  a  fact  which  will  thus  vacate 
an  insurance,  there  are  certain  conditions  precedent 
taken  for  granted,  which  if  they  prove  to  be  absent, 
though  without  the  assured  knowing  it,  the  policy 
is  bad.  The  non-payment  of  the  premium  is  such  a 
violation ;  but  the  underwriters  to  prevent  any  danger 
to  the  assured  on  this  score,  (for  the  latter  would 
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seldom  be  certain  whether  his  policy  was  good  or  bad, 
when  effected  by  an  agent  or  broker,)  admit,  on 
the  face  of  the  policy,  that  they  have  received  the 
premium ;  and  they  thus  do  away  with  the  power 
they  would  otherwise  have  in  many  instances  of  de- 
fending themselves  from  a  claim  by  the  assured  on 
account  of  the  non-payment  of  the  premium.  Then 
there  is,  on  the  side  of  the  assured,  an  implied 
warrant  that  the  ship  is  in  every  way  fit  to  proceed 
on  her  intended  voyage ;  and  this  fitness  is  called  her 
Seaworthiness.  Should  an  accident  happen  to  her 
afterwards,  and  it  should  be  proved  that  she  left  her 
loading  port  in  an  unseaworthy  state  in  any  respect, 
the  claims,  whether  on  ship  or  goods,  would  not  be 
paid  by  the  underwriters.  And  for  this  reason,  that 
the  insurance  was  bad  from  the  beginning, — ^in  fact 
that  it  never  was  an  insurance.  Few  people  perhaps 
will  object  to  this  principle  as  applied  to  the  owner 
of  the  ship  itself,  for  he  above  all  others  ought  to 
have  known  the  state  of  his  vessel,  and  have  seen 
that  she  was  in  all  points  seaworthy  before  she  went 
out  of  port.  But  it  will  appear  hard  in  the  eyes  of 
many  that  the  ignorantly-innocent  shipper  of  goods 
by  a  vessel  which  proves  unseaworthy  should  suffer 
by  this  circumstance,  and  they  will  say  that  such  an 
evasion  of  the  policy  is  a  very  hard  thing  npon  him. 
Undoubtedly  it  is  very  hard  upon  him ;  but  it  is 
equally  hard  for  the  underwriter  to  lose  his  money 
by  the  same  circumstance.  He  insured  the  merchant 
on  the  supposition  that  he  would  ship  his  goods  on  a 
vessel  sound  in  itself,  sufficiently  manned,  &c.    The 
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underwriter  informs  himself  on  all  points  in  wbich 
knowledge  is  procurable  ;  but  he  has  not  prescience. 
He  cannot  guess  that  though  a  ship  is  stated  to  be 
good  she  is  decayed  in  concealed  parts  of  her  fabric. 
Therefore,  supposing  both  assured  and  underwriter 
to  be  equally  in  the  dark  respecting  such  unsea- 
worthiness, it  is  quite  as  unjust  that  the  latter  should 
be  the  loser  by  this  unseaworthiness  as  the  former. 
The  merchant  ships  by  what  vessel  he  chooses ;  and 
he  ought  to  be  careful  to  select  vessels  belonging 
to  respectable  and  careful  owners.  Should  he  be 
deceived,  and  so  endamaged  by  the  loss  or  injury 
of  his  goods,  he  has  the  remedy  of  proceeding 
against  the  shipowner  for  the  damage  which  he  has 
sustained. 

And  of  so  much  importance  has  the  seaworthiness 
of  ships  always  been  esteemed,  both  in  respect  of 
claims  which  may  be  made  against  underwriters  for 
damages,  or  as  a  protection  against  claims  made  on 
the  ship  by  proprietors  of  goods  which  have  received 
damage,  that  the  notarial  document  called  the  Protest 
always  commences  with  a  declaration  that  the  ship 
at  the  time  of  her  sailing  was  "  staunch,  strong,  and 
sufficiently  manned  and  furnished  for  the  intended 
voyage," — or  words  to  the  same  effect.  This  form 
has  come  to  be  considered  so  completely  a  part  of  a 
protest  that  some  notaries  and  consuls  keep  the  pre- 
amble which  contains  these  words  in  print  to  be  used 
as  a  matter  of  course. 
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What  is  required /or  a  Ship  to  be  Seaworthy. 

To  be  seaworthy  a  ship  must  be  staunch,  tight, 
and  strong  in  her  hull;  her  mastage  and  rigging 
must  be  sufficient ;  she  must  be  sufficiently  found  in 
stores  and  provisions;  and  she  must  be  manned  by 
a  crew  of  sufficient  number  for  her  tonnage  and 
voyage,  and  have  a  competent  master  to  command 
her.  If  any  distinct  deficiency  should  be  discovered 
in  any  particular  after  the  ship  has  sailed,  she  would 
be  declared  to  be  unseaworthy.  Such  would  be  the 
absence  of  ballast  in  a  vessel  of  a  build  which 
required  it.  In  the  late  case  of  Thompson  v.  Gil- 
lespie, the  ship  sailed  out  of  harbour  having  only 
a  part  of  her  crew  on  board  and  met  with  an  acci- 
dent. This  was  held  to  be  a  case  of  unseaworthiness, 
so  that  a  declaration  that  she  had  sailed  at  all  would 
not  stand.  Or,  if  it  should  prove  after  a  vessel 
had  gone  to  sea  that  a  seam  or  some  butts  were 
uncaulked,  though  unknown  to  the  owner,  occasioning 
the  ship  to  leak  and  endangering  the  general  safety, 
this  would  be  unseaworthiness.  How  far  some  hidden 
defects  in  a  ship  at  her  sailing  throw  responsibility 
on  the  owner  for  all  damages  and  charges  arising 
on  cargo  is  not  perfectly  clear,  especially  since  the 
very  late  trial  of  Dunbar  v.  Smurthwaite  whicn  was 
very  fiilly  argued,  and  the  verdict  was  given  in  favour 
of  the  defendant,  the  shipowner.  And  in  the  case 
of  Losh  V.  Brockett,*  a  rotten  timber  in  the  fore- 
castle caused  the  vessel  to  leak  and  eventually  to 

*  Queen's  Bench,  Feb.,  1851. 

z  2 


340  SEAWORTHINESS. 

founder,  but  the  underwriters  were  neyertheless  held 
liable  for  a  total  loss.  In  a  very  glaring  case  of  un- 
seaworthiness underwriters  would  resist  a  claim  for 
repairs,  and  also  for  those  charges  for  putting  into 
port,  &c.,  which  otherwise  would  be  of  the  nature 
of  General  Average.  But  it  must  be  owned  that 
unseaworthiness  is  generally  a  difficult  plea  to  sup- 
port, and  it  is  hard  to  prove  it  with  sufficient  dis- 
tinctness to  convince  a  jury.  Underwriters  do  not 
therefore  usually  dispute  General  Average  charges 
arising  from  leaks  as  to  the  origin  of  which  a 
satisfactory  account  cannot  be  given :  and  the  deci- 
sion just  cited  will  be  thought  by  them  to  have 
weakened  their  hands  still  more  in  any  attempted 
defence  they  might  make.  There  is  another  motive, 
however,  which  probably  weighs  with  them  in  settling 
a  General  Average  under  such  circumstances, — that 
of  expediency.  And  it  is  wise  when  property  is  in 
much  peril,  from  whatever  cause,  to  encourage  any 
exertions  made,  and  to  justify  the  means  taken,  to 
save  it. 

The  Shipowner  is  not  hound  that  his  Vessel  will  con- 

tinue  Seaworthy. 

Though  it  is  necessary  at  the  beginning  of  a 
voyage,  or  the  inception  of  the  risk  on  a  policy,  that 
the  ship  should  be  seaworthy  in  every  sense  of  the 
word,  it  is  not  imperative  that  she  should  be  main- 
tained in  that  condition ;  all  that  is  expected  is  that 
everything  will  be  done  that  is  in  the  power  of  the 
persons  in  charge  to  restore  the  vessel  to  a  seaworthy 
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state  when  she  has  lost  that  condition.  A  storm  may 
injure  the  vessel,  her  rigging,  sails  and  equipments, 
so  as  to  render  her  unseaworthy.  An  accident  or 
sickness  may  reduce  the  number  of  the  crew  below 
what  is  required  for  a  ship  of  her  burthen;  or  rot 
may  declare  itself  in  her  fabric,  which  did  not  exist 
at  the  time  the  risk  or  the  voyage  commenced.  After 
any  of  these  contingencies  the  ship  is  really  unsea- 
worthy. If  she  put  into  port  to  repair  damages  and 
replace  captain,  crew,  or  stores,  those  reparations  will 
be  made  under  the  inspection  of  surveyors,  and,  pro- 
bably, Lloyd's  agent.  And  a  prudent  captain  will 
not  again  proceed  to  sea  until  those  skilled  persons 
have  pronounced  the  vessel  in  a  fit  condition  to  do  so. 
For  should  he  take  upon  himself  that  risk,  of  sailing 
in  an  incomplete  state,  and  should  the  vessel  be  after- 
wards lost,  severe  blame  would  be  cast  upon  him,  and 
considerable  difficulties  might  be  raised  by  the  under- 
writers in  settling  a  loss.  Yet  there  are  occasions 
when  the  conduct  of  a  master  in  this  respect  must  be 
looked  upon  with  great  leniency  and  consideration. 
He  is  often  placed  in  a  Situation  of  much  doubt  and 
difficulty.  For  example:  the  surveyors  may  recom- 
mend or  order  that  the  ship  shall  be  stripped  and 
re-metalled.  The  expense  and  the  loss  of  time  to 
effi^ct  this  may  be  enormous,  and  the  master  may 
resolve  to  go  home  without  metal  sheathing.  I 
think  very  great  regard  must  be  had  to  the  circum 
stances,  to  the  captain's  bonajldesj  and  to  the  general 
prudence  of  his  decision.  The  responsibility  of  his 
situation  must  be  considered;    he  being,  ex  officio^ 
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agent  to  all  the  parties  concerned.    If  the  proceedbg  ; 
succeed,  everybody  mU  think  he  acted  prudently  and 
as  thet/  would  have  done  themselves.     Should  the 
result  be  unfortunate,  every  extenuating  circumstance 
ought  to  be  taken  into  consideration  for  his  conduct 

Inception  of  Risk  when  a  Ship  is  at  Sea. 

When  the  risk  on  a  policy  commences  whilst  a  ship 
is  in  port  in  this  country,  both  the  underwriter  and 
the  owner  are  able  to  inform  themselves  of  the  con- 
dition she  is  in.  But  in  time  policies  the  insurance 
may  expire  whilst  the  vessel  is  at  sea,  and,  of  course, 
proof  of  her  state  is  then  excluded.  If  the  exact 
knowledge  of  a  ship's  condition  were  absolutely  neces- 
sary to  the  inception  of  the  underwriter's  risk,  this 
circumstance  would  entirely  prevent  a  succeeding 
policy  being  effected  when  a  ship  was  at  sea  or  in  a 
foreign  port ;  and  some  other  means  would  have  to  be 
devised  for  giving  indemnity  to  the  owner.  To  meet 
such  a  difficulty,  therefore,  proof  of  seaworthiness  at 
the  time  of  the  commencement  of  the  new  risk  must 
be  waived,  and  the  only  information  as  to  the  ship's 
state  will  be  the  antecedent  one  of  her  condition  when 
she  was  in  port  or  was  last  heard  of.  Should  she  in 
the  meantime,  that  is,  after  the  time  of  sailing  or 
when  last  heard  of,  have  become  unseaworthy,  that  cir* 
cumstance  would  not  invalidate  the  policy.  This  posi- 
tion differs  from  the  former  one,  in  which  an  owner 
is  made  responsible  for  existing  defects  which  he  was 
ignorant  of,  because  he  had  there  the  power  and  there 
was  the  opportunity  of  knowing  them  by  sufficient  re- 
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search ; — but  bere  knowledge  is  out  of  his  reach,  and 
the  state  of  unseaworthiness  may  have  been  reached 
after  the  point  of  time  at  which  the  possibility  of 
knowledge  ceased.  It  has  been  emphatically  said  that 
common  law  is  another  word  for  common  sense ;  and 
the  legislation  upon  this  and  other  subjects  already 
mentioned,  comes  recommended  to  us  by  its  perfect 
accordance  with  our  notions  of  justice,  propriety  and 
the  necessities  of  the  situation.  The  leading:  case  at 
Uw  which  <«nn,  thb  prbunph,  u  th>t  of  S»<ai  v. 
Gibson,  tried  in  the  Exchequer  Chamber  in  Novem- 
ber 1850,  and  the  appeal  from  that  decision  to  the 
House  of  Lords,  under  the  title  of  Gibson  v.  Small, 
June  1853.  This  latter  is  the  decision  which  forms 
the  key-note  to  Lord  Chief  Justice  Campbell's  sub- 
sequent rulings  in  the  causes  about  to  be  mentioned, 
relating]  to  the  implication  of  seaworthiness  on  time- 
policies. 

Oeneral  Exception  in  Case  of  Tirne  Risks  as  to  Sea- 
worthiness* 

The  exception  as  to  the  necessity  of  a  ship  being 
seaworthy  at  the  commencement  of  the  risk  has  been 
greatly  enlarged  by  some  recent  decisions ;  and,  as 
the  law  at  present  stands,  there  is  no  warranty  of 
seaworthiness  implied  in  the  case  of  policies  on  ships 
/or  time.  An  anomaly  is  certainly  presented  here ; 
for  very  frequently  the  circumstances  of  a  ship  are 
similar,  whether  the  policy  on  her  be  in  the  form  of  a 
voyage  risk  or  a  time  risk :  and  it  may  be  asked  why 
the  same  advantage  should  not  be  accorded  to  the 


344  SEAWORTHINESS. 

owner  in  the  former  as  in  the  latter  instance.  But  thd 
Lord  Chief  Justice  has  shown  the  greatest  determi- 
nation to  establish  the  position. 

Comment  on  the  Cases. 

By  the  cause  of  Thompson  v.  Hopper,  tried  in  the 
Queen's  Bench  in  February  1856,  it  was  decided  that 
on  a  voyage  policy  there  is  an  implied  condition  of 
seaworthiness ;  but  there  is  no  such  condition,  overt 
or  implied,  of  seaworthiness  on  a  time  risk,  although 
the  inception  of  the  risk  and  the  commencement  of 
the  voyage  be  contemporaneous ;  not  even  when  the 
risk  commences  whilst  the  ship  is  at  her  owner's  port. 
The  only  plea  that  will  tell  in  favour  of  the  under- 
writer is,  that  an  owner  should  knowingly  have  sent 
a  ship,  insured  by  a  time  policy,  to  sea  in  an  unworthy 
and  unfit  state,  and  she  be  lost  in  conseqicencej — ^in 
which  case  he  cannot  recover. 

The  case  of  Fawcus  v.  Sarsfield,  which  almost  im- 
mediately followed  that  of  Thompson  and  Hopper,  in 
the  same  court,  confirmed  its  leading  features.  The 
ship  Lumley  was  insured  for  time,  and  at  the  com- 
mencement of  the  risk  she  was  at  Liverpool,  where 
she  could  have  been  rendered  seaworthy.  But  she 
sailed  thence  in  an  unseaworthy  state ;  and,  without 
meeting  any  accident  or  unusual  occurrence,  she  be- 
came leaky,  and  was  obliged  to  put  back  to  Liverpool 
and  repair.  She  afterwards  sailed  again,  and  was  lost. 
Lord  Campbell  pronounced  the  judgment  of  the  Court, 
which  I  have  considered  of  sufficient  importance  to 
give  in  full  in  an  appendix. 
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It  was  not  shown  on  the  trial  that  the  owner  had 
guilty  knowledge  of  his  ship's  unseaworthiness : — on 
the  contrary,  he  was  taken  to  have  heen  ignorant  of 
his  vessel's  unseaworthy  condition,  and  was  clear  of 
fraud  or  concealment.  Lord  Camphell,  in  the  judg- 
ment delivered,  confirmed  the  previous  rule  that  in  a 
time  policy  there  is  no  implied  warranty  of  sea- 
worthiness ;  hut  though  exhibiting  anxiety  to  support 
Thompson  v.  Hopper,  and  the  earlier  case  of  Gibson  v. 
Small,  in  the  House  of  Lords,  he  used  language  which 
leaves  a  sort  of  loop-hole,  for  he  says,  "  We  are  not 
absolutely  barred  from  holding  in  this  case  that  there 
was  an  implied  warranty  of  seaworthiness ; "  but  he 
soon  afterwards  returned  to  his  postulate,  saying,  "  I 
think  there  is  no  implied  warranty  of  seaworthiness 
on  any  time  policy/'  He  admits  that  if  the  owner 
violates  the  uberrima  fides  which  ought  to  prevail  in 
making  the  contract,  by  concealing  any  circumstances 
which  ought  to  be  known,  the  policy  would  be  vitiated. 
Still  this  important  conclusion  is  arrived  at,  that  of 
two  parties  who  may  suffer  by  the  inherent  defects 
and  unfitness  of  a  ship,  it  is  the  underwriter,  on  a 
time  policy,  and  not  the  owner  who  is  to  be  the  one  to 
suffer.  Why  the  underwriter  is  selected  to  be  the 
victim  we  have  yet  to  learn. 

However,  Lord  Campbell  did  not  carry  the  prin- 
ciple so  far  as  to  decide  that  the  underwriters  should 
pay  for  repairs  to  the  ship  when  she  put  back  into 
port, — ^the  repairs  being  necessitated  by  the  unsea- 
worthy state  of  the  ship,  and  not  by  sea  perils.  The 
underwriters  are  excused  from  the  minor  loss  whilst 
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they  are  made  liable  for  the  major.  In  seeking  for  an 
explanation  of  this  apparent  inconsistency!  one  can  be 
found  alone  in  the  circumstance  that  after  a  ship's 
loss  proof  of  her  exact  condition  at  the  time  of  the 
event  is  next  to  impossihle.  With  lost  ships,  like  the 
destroyed  cities  alluded  to  in  sacred  writ,  ^^  their 
memorial  is  perished  with  them." 

I  trust  that  in  thus  commenting  freely  on  these 
important  decisions  of  the  very  learned  Lord  Chief 
Justice,  I  shall  not  be  charged  with  a  want  of  defer- 
ence for  a  judge  who  has  two  claims  on  our  respect — 
being  now  laden  with  years  as  well  as  with  honours. 

Since  the  above  remarks  were  written,  the  case  of 
Thompson  v.  Hopper  has  again  been  before  our 
Courts.  The  principle  involved  and  the  particular 
circumstances  connected  with  this  issue  must  be  sup- 
posed to  have  received  no  small  degree  of  considera- 
tion ;  a  decision,  therefore,  on  the  whole  matter  will 
have  very  great  weight. 

The  cause  having  been  appealed  on  the  ground  of 
misdirection  of  the  Judge  (Queen's  Bench,  Exch. 
Chamber,  July,  1858),  the  Court  gave  judgment,  and 
the  majority  of  judges  was  against  the  appeal.  It  was 
held  that  unseaworthiness  per  se  was  no  defence  to  an 
action  on  a  time-policy,  and  the  previous  judgment  of 
the  Queen's  Bench  was  upheld.  Some  important 
observations  were  made  by  the  Judges  in  giving  their 
decision. 

Wjlles,  J.,  said,  ^'  In  the  absence  of  any  wrong  or 
breach  of  contract  on  the  part  of  the  owner,  unsea- 
worthiness is  no  answer^    In  effect,  there  being  no 
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violation  of  the  law,  and  no  fraud  in  the  assured,  an 
increase  of  risk  to  the  subject-matter  of  the  insurance, 
its  identity  remaining,  though  such  an  increase  of  risk 
be  caused  by  the  assured,  does  not  avoid  the  in- 
surance.'* 

In  the  course  of  the  judgment  the  distinction  is 
drawn  between  a  proximate  and  an  immediate  cause ; 
so  that  a  ship  may  be  lost  from  a  cause  independent 
of  her  unseaworthiness,  and  the  loss  be  recoverable. 
The  maxim  of  "  Dolus  circuiter  non  purgatur "  was 
referred  to.  But  the  damnifying  act  may  be  apart 
from  an  intention  of  damning!  and  may  h,  inno- 
cent  of  consequences. 
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PART  THE  FIFTH. 


OF  PROCEEDINGS  IN  CASES  OF 

AVERAGE. 

In  Ship  Averages. 

An  intelligent  shipmaster,  often  assisted  by  his 
mate  or  first  officer,  keeps  himself  informed  of  all 
the  circumstances  relative  to  the  disasters  which 
lead  to  the  losses  and  disbursements  which  we  name 
Averages.  He  enters  a  tolerably  minute  record  in 
the  ship's  journal  or  log-book,  from  wat^h  to  watch, 
of  all  that  transpires.  On  touching  land  his  first  | 
care  is  to  note  his  protest,  which  preliminary  step  ' 
must  be  taken  within  twenty-four  hours  from  the  ; 
time  when  such  opportunity  can  be  had.  He  extends 
his  protest  afterwards,  at  his  leisure,  taking  care  that 
it  shall  be  a  correct  and  clear  statement  of  the  events 
of  the  voyage.  In  both  these  steps  he  must  be  as- 
sisted by  a  Public  Notary,  or  the  Consul  or  the 
Tribunal  of  Commerce,  if  abroad.  If  at  a  port  in 
Great  Britain  little  frequented,  when  there  happens 
to  be  no  notary  resident  or  within  access,  he  will  go 
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to  the  nearest  Master  Extraordinary  in  Chancery  or 
a  ma^stratey  as  a  substitute.  He  will  also  make  a 
statement  of  the  accident  which  has  happened,  to 
the  Receiver  of  Wreck,  who  forwards  two  reports, 
one  to  the  Government-office  and  one  to  the  Secre- 
tary of  Lloyd's.  Thus  much  for  official  acts.  If  the 
master  finds  that  he  requires  advice  or  assistance 
from  others  he  will  generally  apply  to  the  Agent  of 
Lloyd's,  who  holding  his  appointment  from  the  com- 
mittee  of  that  establishment  has  some  little  authority, 
although  vague,  in  cases  connected  with  the  under- 
writers, and  who  also  carries  some  weight  with  various 
marine  insurance  offices  and  associations  of  under- 
writers, in  virtue  of  the  position  he  holds  in  respect 
to  Lloyd's  or  by  direct  appointment  as  agent  to  the 
other  companies  and  associations  mentioned. 

An  agent  or  a  sub-agent  to  Lloyd's  he  is  pretty 
sure  to  find  at  every  port  of  importance  or  line  of 
coast  in  our  islands.  It  is  not  a  necessity,  however, 
that  he  should  apply  to  this  agent ;  there  may  be  no 
insurance  on  ship  or  cargo  rendering  his  interference 
or  advice  necessary.  He  may,  rather,  select  a  general 
agent  or  some  merchant  to  assist  him  in  his  proceed- 
ings. And,  now,  by  the  reticulation  of  the  electric 
telegraph,  he  is  able  to  communicate  from  almost  all 
places  in  Great  Britain  with  his  owner,  who,  if  the 
case  seem  to  require  his  presence,  can  by  the  assist-  I 
ance  of  the  railway  reach  the  place  where  the  ship  is  ' 
in  a  few  hours.  But  if  in  a  foreign  country,  and 
without  the  possibility  of  asking  for  the  advice  or 
the  presence  of  the  owner  to  aid  him,  a  shipmaster 
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must  depend  greatly  on  himself;  and  even  though 
he  employ  a  commercial  agent,  which  will  generally 
he  found  a  great  convenience,  he  should  never  forget 
his  own  responsible  position,  or  slacken  in  that  energy 
and  decision  of  character  which  will  bring  a  man  out 
of  many  difficulties.  This  is  sometimes  seen  in  his 
dealing  with  salvors  and  boatmen,  who,  though  a  bold 
and  useful  set  of  men,  often  require  to  be  met  by  a  ||i 
front  of  determination  to  prevent  excessive  demands 
or  unrequested  interference.  An  active  master,  as- 
sisted by  his  agents,  will  seek  for  good  and  economical 
tradespeople  in  repairing  the  ship  ;  he  will  personally 
superintend  the  work  himself,  and  will  take  care  that 
credit  for  old  material  and  discount  for  prompt  pay- 
ment are  duly  deducted  from  the  bills.  He  will  also 
try  and  find  the  least  expensive  means  for  raising 
funds  to  meet  the  disbursements.  Before  he  leaves 
the  place  he  will  take  care  to  have  all  bills  paid,  and 
entered  in  a  general  account ;  and  that  document  is 
sometimes  certified  by  the  Consul.  Before  effecting 
repairs,  the  ship  should  be  carefully  and  minutely 
examined  by  surveyors,  whose  recommendations  it  is 
best,  as  a  general  rule,  to  follow. 

The  documents  necessary  to  support  a  claim 
against  the  underwriters  are  the  protest,  the  i^urveys,  ( 
the  general  account  of  disbursements,  the  vouchers  or  \ 
receipted  bills  embraced  by  the  general  account,  the 
rate  of  exchange,  the  bottomry  bond,  the  value  of 
ship,  cargo  and  net  freight,  the  ship's  policy,  and  any 
letters  which  may  throw  light  on  the  transaction  or 
give  any  information  about  it. 
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In  Averages  on  Goods. 

When  goods  are  found  to  be  damaged  in  an  inter- 
mediate port,  they  are  to  be  carefully  examined  by 
competent  persons,  who  will  recommend  the  proper 
steps  to  be  taken  for  drying  or  reconditioning  them ; 
or,  if  there  is  danger  of  their  perishing  or  of  injuring 
other  parts  of  the  cargo  by  their  re-shipment,  then 
they  will  advise  the  sale  of  such  portions  as  will 
avoid  this  inconvenience.  When  there  is  an  agent 
for  Lloyd's  he  will  in  general  be  called  in .  to  assist 
and  advise ;  he  will  attend  the  survey  and  the  sale, 
and  certify  to  the  correctness  of  the  papers,  and 
see  that  due  care  is  used  in  all  parts  of  the  trans- 
action. 

If  the  damage  be  discovered  at  the  end  of  the 
voyage,  at  the  port  of  destination,  it  is  still  best  to 
procure  the  co-operation  of  Lloyd's  agent  whenever, 
there  is  one  resident.  He  will  appoint  proper  trade 
surveyors,  and  will  see  that  a  proper  investigation  is 
made,  that  a  correct  certificate  of  sound  value  on  the 
day  of  sale  is  given,  and  he  will  be  careful  that  the 
papers  are  in  all  respects  complete ; — that  they  state 
whether  the  sound  and  damaged  prices  are  in  bond 
or  duty  paid ;  whether  for  cash  or  for  credit :  if  the 
latter,  he  will  annex  the  usance  of  credit  and  the  rate 
of  discount.  He  will  be  careful  to  comply  with  very 
strict  directions  which  have  been  issued,  and  after- 
wards enforced  by  a  second  circular,  from  the  Com- 
mittee of  Lloyd's,  to  cause  a  careful  selection  to  be 
made  in  case  of  piece  goods,  separating  the  sound  ' 
pieces,  and  allowing  only  the  damaged  ones  to  be 
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sold.  He  will  sometimes  interpose  where  public  sale 
charges  are  very  high  and  the  damage  slight,  and  will 
prevent  the  loss  and  expenses  of  a  sale  by  auction  by 
effecting  a  compromise  with  the  merchants,  making 
them  an  allowance  for  the  actual  damage,  founded  on 
an  estimate  by  a  broker  or  other  skilled  person. 
This  is  very  frequently  done  in  Calcutta  by  Lloyd's 
agents,  and  the  auctioneer  s  commission  there  is  as 
high  as  8  per  cent.  Lloyd's  agent  will  also  examine 
the  log-book,  and  forward  a  copy  of  the  master  s 
protest  to  Lloyd's,  or,  in  some  cases,  to  the  merchants 
whose  goods  have  been  damaged :  and  he  will  also, 
whenever  practicable,  procure  the  master  s  attendance 
at  the  survey,  and  get  his  certificate  to  the  truth  of 
the  statement  that  the  goods  were  really  landed  in  a 
damaged  state  from  his  vessel.  A  very  material  and 
useful  document  is  the  actual  account  sales  of  the 
sound  portion  of  the  goods.  It  is  nearly  always  pre- 
ferable to  a  certificate  of  sound  value,  and  it  gives 
important  information  also  as  to  the  conditions  of 
sale,  allowing  a  comparison  to  be  made  of  the  period 
of  credit,  difference  in  charges,  the  saving  of  ordi- 
nary merchants'  commission  in  consequence  of  goods 
being  sold  at  auction,  &c.  Lloyd's  agent  will  also 
state  the  rate  of  exchange  on  England  prevailing  at 
the  time  the  transaction  took  place. 

Thus  the  proper  documents  will  consis,t  of — 

The  protest,  or  an  extract. 

A  survey  by  merchants  or  other  skilled  per- 
sons, and  attended  by  Lloyd's  agent. 

A  survey  on  the  ship's  hatches. 
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An  account  sale  of  the  sound  (similar)  goods 

on  the  day  of  sale  of  the  damage  ;  or 
A  certificate  of  sound  value,  specifying  length 

of  credit  and  rate  of  discount. 
The  rate  of  exchange. 
The  policy. 
The  invoice. 
The  ahove  would  be  a  complete  set  of  papers  ;  but 
some  of  them  are  frequently  dispensed  with,  as  when 
the  damage  is  small  it  is  unwise  to  increase  it  greatly 
by  heavy  expenses  for  documentation. 

When  the  damage  is  on  goods  arrived  from  abroad 
in  this  country,  the  papers  required  are — 
The  protest,  or  the  log-book. 
The   dock    landing    account,    with    survey   on 
damage  attached,  as  provided  by  the  Act  of 
Parliament. 
Sales  of  the  whole  parcel  of  goods,  sound  and 

damaged. 
Brokers  certificate  of  sound  value,  when  neces- 
sary. 
Account  of  any  extra  charges. 
Policy. 
Invoice. , 

In  case  of  Produce  it  is  sometimes  useful  to  have 
the  deliveries  of  sound  packages  of  the  same 
article,  to  establish  an  average  sound  ren- 
diment. 
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Op  Fraudulent  Claims. 

This  18  au  ungrateful  part  of  the  subject  to  write 
about,  yet  my  volume  would  not  be  complete  were  the 
frauds  which  are,  unhappily,  frequently  practised  or 
attempted  passed  over  in  silence.  There  is  no  system 
or  institution  however  useful  and  good  which  is  not 
taken  advantage  of  by  dishonest  and  designing  people 
to  procure  their  own  ends,  and,  by  whatever  means,  to 
gain  money.  The  system  of  insurance  though  so  advan- 
tageous generally  to  the  spread  and  safety  of  commerce, 
happens  to  be  peculiarly  open  to  fraudulent  attempts, 
from  a  slight  concealment  of  a  fact  to  deep-laid  and 
well-concerted  frauds,  which  may  be  termed  docu- 
mentary burglaries.  In  life  assurance  the  frequency 
of  fraud  is  becoming  more  and  more^  certain ;  and 
late  disclosures  have  brought  to  light  such  extensive 
malpractices  that  one  almost  begins  to  be  shaken  in 
the  view  which  has  hitherto  been  taken  of  the  bene- 
ficent effects  of  life  insurance,  seeing  that  the  system 
almost  appears  to  encourage  the  bad  tendencies  of 
men,  and  to  offer  a  rather  easy  prey  to  dishonesty. 
The  managers  of  fire  insurance  companies  inform  us, 
too,  of  their  conviction  that  a  proportion  of  claims  on 
them,  incredibly  great,  is  composed  of  fictitious  cases, 
or  of  arson.  It  is  also  certain  that  marine  insurance 
cannot  claim  exemption  from  similar  depredation. 
The  effect  of  fraud  is  in  every  way  disastrous.  It 
disconcerts  the  calculations  of  underwriters  as  to  the 
premiums  for  risks ;  and  it  creates  a  general  suspicion 
in  reference  to  claims,  although  by  far  the  greater 
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number  we  may  still  consider  are  genuine  ones. 
Difficulty  in  making  settlements  causes  anger  on  the 
part  of  the  assured ;  and  so  there  springs  up  an  antago- 
nistic and  litigious  spirit  between  the  insurer  and  the 
insured,  injurious  to  both  classes,  and  anxiously  to  be 
deprecated  by  either  side.  Now  anger  and  law-suits 
are  not  sufficient  to  stop  this  deteriorating  state  of 
things.  Spasmodic  efforts  to  remedy  some  particular 
wrong  are  a  poor  substitute  for  that  general  Upright- 
ness which  should  be  everywhere  inculcated  and 
cherished  in  mercantile  transactions. 

There  is  a  good  deal  of  lax  moral  principle  observ- 
able in  commercial  life,  and  even  exhibited  in  persons 
who  by  education  and  other  advantages  ought  to  be 
superior  to  the  slightest  thought  of  dishonesty.  There 
are  many  money-getting  maxims  that  pass  from  mouth 
to  mouth  unquestioned  and  imexamined  which  would 
not  bear  close  inspection.  The  ^^ rem^  facias  rem'' 
advice  to  youth,  the  passing  over  little  acts  of  qucs-» 
tiouable  integrity  without  comment,  or  with  a  smile, 
helps  to  destroy  gradually  that  perfect  love  of  truth, 
and  honour  in  the  rising  generation  which  ought 
to  characterise  mercantile  dealings  of  every  class. 
Commerce  in  itself,  unless  conducted  on  honourable  T 
principles,  is  a  low  thing:  perfect  integrity  in  its) 
transactions  alone  raises  it  to  a  higher  level. 

Varums  Forms  of  Fraud. 

That  class  of  frauds  which  consists  of  concealment 
or  misrepresentation  of  facts  at  the  time  of  effecting 
an  insurance  applies  to  the  subject  of  Insurance,  and 
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not  to  Average.  I  need  not,  therefore,  enter  upon  it. 
I  shall  only  refer  to  the  judge's  remarks  in  the  cases 
of  Morrison  v.  Muspratt,  and  Lindenau  v.  Desho- 
rough,*  on  a  life  policy,  because  it  states  broadly  and 
distinctly  the  law  of  concealment.f 

The  frauds  I  have  to  mention  relate  to  the  claims 
on  policies  in  existence.  In  insurances  on  ships  they 
consist  of  owners  getting  underwriters  to  pay  for  re- 
pairs not  arising  from  perils  insured  against ;  making 
them  pay  for  old  defects  or  decay  discovered  when 
the  vessel  was  opened  to  effect  the  Repairs  of  recent 
damage;  making  them  pay  for  improvements,  and 
even  in  some  cases  for  lengthening  the  vessel.  If  the 
bills  are  purposely  made  out  to  conceal  the  owner's 
proper  repairs  amongst  those  appertaining  to  under- 

•  Park,  by  Hildjard,  987  et  inf. 

'I'  Judge  Halliburton  gives  an  amusing  story  illustrative  of  sharp 
practice  on  both  sides,  in  the  case  of  an  insurance  broker  and  his 
client  in  New  England.     Both  of  them  were  quakers.    The  client- 
having  misgivings  which  amounted  to  more  than  a  doubt  respecting 
a  ship  of  his,  wrote  to  the  agent  desiring  him  to  insure,  and  telling 
him  the  partial  truth  that  another  vessel  which  had  sailed  after  his 
own  had  already  arrived,  which  caused  him  uneasiness,  The  broker, 
fancying  he  could  read  his  friend's  mind,  wrote  back  that  the  ship 
was  thought  badly  of,  and  that  the  insurance  could  only  be  effected 
at  a  high  rate,  which  he  named,  and  that  he  would  complete  the 
insurance  if  he  did  not  hear  again.    His  client,  in  reply,  said, 
*'Thee  need  not  insure  now,  as  I  have  received  tidings  of  my 
vessel."    This  was  too  good  an  opportunity  for  the  other  to  let 
pass.     He  therefore  took  the  risk  himself,  and  returned  answer, 
'*  Thy  letter  came  too  late ;  I  have  closed  this  insurance  at  the 
rate  named."    This  was  exactly  what  the  shipowner  wanted,  and 
he  wrote  back,  *'  It  is  well  that  it  is  done,  since  it  is  done,  and  the 
policy  will  stand:  but  I  am  sorry  to  inform  thee  that  the  tidings  I 
heard  of  my  ship  were,  that  she  was  lost." 
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writers,  it  often  requires  all  the  skill  and  acumen  of 
the  Adjuster,  assisted  by  a  practical  Surveyor,  to 
unravel  the  items ;  and,  no  doubt,  after  every  effort 
has  been  used  to  investigate  them,  if  the  accounts 
are  speciously  framed,  underwriters  suffer  by  them. 
Again,  when  the  metal  sheathing  has  been  on  the 
ship  so  long  that  it  needs  renewing,  an  owner  may 
prevail  on  the  surveyor  to  state  that  to  repair  the 
damages  it  is  requisite  to  strip  the  ship  and  re-metal 
her.  In  fact,  if  the  surveyor  be  not  a  man  of  inte- 
grity he  can  greatly  assist  in  defrauding  underwriters. 
False  accounts  are  another  plan  of  fraud.  False 
quaatities  and  prices;  bills  simulated  altogether, — 
such  materials  and  labour  never  having  been  employed 
about  the  ship.  We  remember  a  case  where  by  a 
minute  inspection  of  the  water-marks  in  the  paper 
and  some  other  circumstances,  it  was  discovered  that 
the  supposititious  bills  of  a  dozen  tradesmen  had  all 
been  manufactured  by  one  penman.  The  Committee 
of  Lloyd's,  within  a  short  period,  took  the  severe  but 
effective  remedy  in  their  hands  of  publishing  the 
names  and  facts  of  one  or  two  gross  cases  of  fraud  of 
this  kind  in  the  ^^  List."  A  more  common  means  is  1 1 
for  a  tradesman  to  make  out  two  bills  for  the  same 
work  done ;  one  real,  for  the  owner  to  pay ;  the  other 
expanded,  and  significantly  stated  to  be  '^  for  the  un^ 
derwriters."  Again,  stores  are  often  charged  aa  having  \ 
been  sent  on  board  which  have  really  never  been  i 
supplied.  The  concealment  of  discounts  or  allow- 
ances is  frequently  made ;  but  this  hardly  amounts  to 
fraud,  as  in  many  instances  the  length  of  time  between 
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the  repairs  being  commenced  and  the  claim  being  paid 
by  the  underwriters,  may  have  removed  any  right  the 
latter  would  have  had  to  the  discount  if  the  claim 
were  immediately  paid.  Nevertheless  the  conceal- 
ment of  the  circumstance  is  improper.  Every  trans- 
action  should  be  perfectly  above-boardi  and  should  be 
left  to  the  decision  of  the  person  entrusted  to  state 
the  average  in  respect  to  the  bearing  of  such  circum- 
stances. 

A  most  improper  proceeding  is,   I  believe,  not 
unirequently  taken  in  outports  and  abroad,  that  of 
giving  presents  to  the  master  to  get  him  to  agree  to 
and  pass  exorbitant  charges.    It  is  said  that  salvors  / 
often  present  the  captain  with  a  share  of  their  gain, 
that  he  on  his  part  may  not  resist  their  heavy  claims,  i 
and  may  afterwards  give  a  coloured  version  of  the  ' 
accident  and  its  consequences. 

When  any  of  these  practices  are  discovered  it  ex- 
cites in  the  underwriters  and  others  who  were  intended 
to  be  defrauded  by  them  a  just  and  natural  indigna- 
tion :  and,  as  discrimination  is  very  difficult,  it  creates 
suspicion  in  cases  where  no  ground  exists  for  it  f  and 
so  by  the  unscrupulous  selfishness  of  one  man  an 
injury  is  done  to  a  number  of  innocent  persons*  And 
this  is  the  way  with  crime  generally.  Independent  of 
everything  else  that  can  be  said  of  it,  it  is  very  bad 
econoniy : — ^it  wastes  a  great  deal  to  secure  a  little. 

On  Goods. 

,  Frauds  in  respect  to  goods*  policies  are  more  deli* 
eate  and  still  more  diflSieult  to  discover.    There  may 
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be  the  strongest  presumption  of  wrong  dealing,  and 
yet  no  power  to  lay  the  finger  on  the  very  thing  itself. 
Yet  if  it  is  found  that  claims  constantly  arise  in  one 
particular  port,  and  that  at  another  port  similarly 
situated  claims  rarely  arise ;  or  if  it  be  experienced 
that  claims  at  A.  are  always  heavy,  while  claims  at  B. 
are  generally  light  when  they  come,  there  must  be  a 
violent  suspicion  that  claims  are  made  at  the  former 
of  the  two  ports  when  sea-damage  does  not  really 
exist ;  or,  that  when  a  small  quantity  of  damage  exists 
it  is  made  the  most  of,  and  is  magnified  into  a  heavy 
claim  on  the  underwriters. 

It  has  been  commonly  noticed,  moreover,  that  claims 
on  goods  abound  when  trade  is  bad  and  markets  are 
low.  I  have  already  named  two  specific  causes  of 
this ;  one,  the  greater  disparity  there  will  always  be 
between  the  prices  of  sound  and  damaged  goods  in 
times  when  commerce  is  depressed,  or,  as  it  is  some-* 
times  said,  '^when  the  market  is  sick;"*  the  other,  the 
greater  care  which  merchants  take  to  recover  from 
the  underwriters  in  every  case  where  there  is  the 
slightest  pretext,  under  the  conviction  that  it  is  very 
necessary  at  such  times  to  look  after  the  pence  as 
wall  as  the  shillings. 

A  cause  of  claims  on  underwriters  is  the  mistake  or 
the  purposed  want  of  observation  aa  to  the  nature  of 
the  damage  on  goods ;  the  setting  down  as  sea-water 
damage  what  was  country  damaged  or  arose  from 
the  condition  in  which  the  goods  were  shipped. 

Another  cause  of  an  undue  increase  of  the  claim  is 
th^  non*selectioii  of  the  damaged  portion  of  a  package 
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from  the  sound.  I  have  stated  that  very  particular 
directions  were  issued  hy  the  Committee  to  the 
Lloyd's  Agents  to  have  this  separation  made  in  every 
practicahle  instance.  I  have  already  explained  that 
there  are  cases* when  this  division  cannot  he  made 
with  justice  to  the  assured, — as  in  the  instance  of  an 
assortment,  and  some  other  particular  circumstances. 
Another  cause  of  increased  claim,  and  one  very 
difficult  to  detect,  will  he  the  untruthfulness  of  certi- 
ficates of  sound  value.  Sometimes  the  ^^price-to- 
arrive**  is  given  as  the  sound  value  in  a  falling 
market,  and  the  comparison  is  made  between  this 
and  the  actual  sale  at  a  later  period.  Sometimes 
a  quite  imaginary  value  is  put  upon  the  goods, — one 
that  they  would  never  realize.  This  is  believed  to 
he  the  case  in  some  of  those  places  where  the  certifi^ 
cate  of  sound  price  is  given  in  the  form  of  an  advance 
on  the  invoice  cost;  and  the  advance  is  frequently 
stated  to  he  75  or  100  per  cent,  on  cost  price, — 
although  we  know  that  at  the  date  of  such  certificate 
the  market  happened  to  be^overstocked  with  that  kind 

of  merchandize. 

Remedies. 

It  is  useless  to  enumerate  farther.  It  is  of  more 
consequence  to  inquire  whether  there  are  any  means 
of  stopping  frauds,  or  of  securing  underwriters  against 
them.  One  of  the  most  obvious  is  to  appoint  vigilant 
agents  and  to  make  it  a  sine  qtid  nan  that  they  shall 
be  called  upon  to  attend  the  survey  and  all  proceed* 
ings  about  Average  cases,  so  that  they  may  be  able  to 
certify  to  the  correctness  and  the  good  faith  of  the 
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transactions.  Another  means  is  to  take  the  trouble 
of  sifting  out  any  suspicious  case,  and  to  get  every 
document  that  bears  upon  it  and  examine  it  by  the 
light  of  collateral  evidence.  Another  remedy  is  to 
cease  to  insure  to  such  places  and  such  persons  as  are 
proved  by  the  underwriter's  experience  to  bring  con- 
stant and  numerous  claims.  It  has  even  been  tried  to 
insert  a  premium  on  the  sound  delivery  of  goods  by 
returning  part  of  the  premium  charged  in  case  there 
is  no  claim  for  Average.  And,  laatly,  there  is  the 
grand  means  of  individuals  enforcing  by  their  own 
practice  and  influence  a  general  strictness  and  exact* 
itude  in  all  matters  of  this  nature,  so  as  to  make  every 
certificate  and  every  claim  a  subject  of  conscience* 
And  if  it  be  still  found  that  premiums  are  inadequate 
on  account  of  the  excess  in  number  and  amount  of 
claims,  there  is  no  alternative  except  to  increase  the 
premium,  or  to  underwrite  the  risk  "free  of  Particular 
Average." 


362 


PART  THE   SIXTH. 


OF  MUTUAL  ASSURANCE  ASSOCIATIONS 

OR  CLUBS. 

The  principle  of  reoiprocity,  which  has  hecome  so 
very  general  in  Life  Assurance,  has  not  yet  been 
adopted  to  at  all  the  same  extent  in  Marine  Insurance. 
It  appears^  howeyeri  to  be  gaining  ground;  and  during 
the  last  few  years  several  clubs  or  associations  for 
mutual  insurance  have  been  established  in  London.* 
But  it  is  among  the  smaller  ports  along  the  ooasts  of 
England  that  the  system  of  mutuality  prevails  most 
and  is  most  successfully  acted  upon.  And  it  will  be 
shown  that  this  system  essentially  belongs  to  a  small 
community,  and  to  a  limited  number  of  vessels ;  for 
when  reciprocal  action  is  intended,  a  personal  know- 
ledge among  the  members  of  the  association  of  each 
other  and  of  the  shipping  each  possesses  is  very 
material  to  its  prosperity. 

The  principle  is  a  very  simple  one  in  itself.  It  is 
intended  to  effect  among  shipowners  a  saving  of  that 
surplus  of  premium  over  the  absolute  risk  which  is 

*  One  of  the  largest  of  the  London  offices  has  the  name  of  the 
^'  Indemnity  Mutual  Marine  Insurance  Company/*  It  is,  however, 
a  proprietary  office,  and  the  term  Mutual  is,  so  far,  a  misnomer* 
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the  professional  underwriter's  profit.  And  it  is  not 
necessary  to  proceed  upon  any  calculated  tables  of 
what  is  the  dry  premiumi  (as  it  is  called  in  life 
Assurance) — ^for  even  that  would  nearly  always  be, 
practically,  either  in  excess  or  defect  of  the  result  of 
any  one  year ;  but,  by  feeling  their  way  along,  as  it 
were, — that  is,  by  making  call  after  call  for  the  actual 
losses  that  have  occurred,  each  year  is  an  experiment, 
and  whether  it  be  a  good  year  or  a  bad  one  only  the 
exact  equivalent  to  the  risk  run  is  paid  by  the  assured. 

Though  this  is  the  outline  of  the  systemt  some  ad- 
justment is  required  to  make  it  work  in  practice. 
There  must  be  a  parity  among  the  members.  At  to 
amount,  that  is  easily  settled : — the  amount  for  which 
the  club  is  liable  in  respect  of  the  ship  of  any  parti-* 
cular  member  is  the  sum  on  which  that  member  is  to 
contribute  towards  the  losses  of  others.  But  amount 
alone  will  not  produce  parity.  If  ships  of  high  and 
low  class  are  associated  together  without  regard  to 
quality,  the  owners  of  the  high-class  vessels  will  soon 
find  that  theirs  is  a  union  in  which  the  advantages 
are  possessed  by  the  owners  of  the  opposite  oIms  of 
ships.  The  result  will  be  that  the  superior  vessel  will 
be  always  the  loser  by  its  association  with  inferior 
shipping.  The  former  class  will  from  its  superiority 
bring  in,  comparatively,  a  small  quantum  of  risk,  and 
will  for  the  same  reason  pay  a  high  proportion  of  the 
losses. 

Some  arrangement  must  therefore  be  made  to  pre- 
vent this  double  disadvantage.  In  some  associations, 
called  A  1  Clubs,  only  vessels  of  that  restored  class 
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are  admittedi  and  they  are  thus  pretty  nearly  on  a 
footing.  In  other  cluhs  an  imaginary  value  for  con* 
tribution  is  placed  on  the  ships,  apart  from  the  value 
claimable  in  case  of  the  ship  s  loss.  In  a  third  set  of 
clubs  the  disproportion  is  rectified  by  the  introduction 
of  premiums,  of  which  there  are  three  classes  suitable 
to  three  classes  of  vessels.  And  a  fourth  plan  is,  by 
a  return  of  part  or  the  whole  of  the  third  deducted 
for  melioration.  Thus :  all  ships  to  be  valued  for  the 
purpose  of  equalisation  at  one  rate,  say  6/.  per  ton : 
but  owners  are  allowed  to  value  their  ships  separately 
at  their  true  value,  or  at  such  value  as  they  please. 
And  to  encourage  ships  of  high  value  being  intro- 
duced a  formula  is  made  for  settling  Averages  (not 
losses),  by  which  the  difference  for  melioration  shall 
be  inversely  as  the  difference  in  value,  within  the 
limits  of  9^.  and  6/.  per  ton.  It  is  very  difficult  to 
make  the  expression  of  this  arrangement  understood 
without  an  example.     Here  is  one. — 

An  A  1  ship  of  500  tons,  put  into  a  club  at  a  value 
of  9^*  per  ton ;  of  which  value  the  club  takes  as  a 
maximum  1,500/. 

Amount  of  Average  for  repairs  to  the  vessel    .    £300 
Less  for  melioration,  one-third         .        .        .       100 


£200 


If  the  whole  value,  4,500/.,  pay  200/.,  the  sum  in- 
sured will  pay  in  proportion  66/.  13«.  4d. 

To  rectify  this  for  high  class.  As  6/.  per  ton  is  to 
66/.  13^.  4d.,  9/*  per  ton  will  be  to  100/.  Or  as  it 
would  stand ; — 
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500  tons  at  6/.,  (3,000/.)  :  66/.  I85.  4d.  :  :  500  tons  at  ^/., 
(4,500/.)  =  100/. 

Thus,  in  this  instance,  the  whole  of  the  melioration 
deducted  is  given  hack  as  an  encouragement  for  high 
values, — ^high  values  indicating  ships  of  superior  qua- 
lity or  class.  And  the  same  principle  is  carried 
through  all  intermediate  differences  of  value,  6/.  per 
ton  giving  no  augmentation  at  all  on  the  actual  claim, 
and  9^.  per  ton  giving  the  maximum.  Ships  of  still 
higher  value  only  to  he  taken  at  9^*  per  ton  for  the 
purposes  of  settlement  of  Particular  Averages. 

I  fear  this  will  appear  a  rather  complicated  arrange- 
ment for  producing  a  desirahle  end.  I  think  a  very 
much  simpler  one  and  one  more  efficacious  would  be 
the  following. 

The  object  is  to  compose  the  club  as  much  as  pos- 
sible of  valuable  high-classed  ships.  The  vessels  of 
inferior  class,  having  correspondingly  low  values, 
bring  in  a  high  proportion  of  risk  and  therefore  loss 
to  the  association ;  and,  owing  to  low  value,  bear  only 
a  minimum  proportion  of  the  general  losses  in  relief. 
The  following  illustration  will  serve. 

Suppose  a  club  composed  of  200  vessels  of  high 
and  low  value. 

Say,  of  A  100  ships  of  200  tons  each  = 
20,000  tons,  at  10/.  per  ton         •        .    £200,000 

And  of  M  100  ships  of  200  tons  each  = 

20,000  tons,  at  6/.  per  ton  .        .        •      120,000 

Total  capital  of  the  club  .        .    £820,000 

Imagine  that  the  effect  of  fine  build,  recent  con- 
struction, and  ample  supply  of  spare  stores  were,  that 
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the  100  A  ships  had  10  of  their  number  which  met 
with  casualties  in  the  course  of  a  year  to  the  extent  of 
fl  per  cent,  of  their  value,  viz. : 

10  8hip8  of  200  tons  ^  2,000  tons,  value  lOZ. 

per  ton,  20,000Z.    Damage  5  per  cent.=    £1,000 
And  that  the  100  M  ships  had  30  of  their 

number  with  casoalties,  in  a  jear,  to  the 

extent  of  10  per  cent,  of  their  value,  viz. : 
80  ships  of  200  tons  s=  6,000  tons,  value  6/. 

per  ton,  86,000^.  Damage  10  per  cent,  is      8,600 


£4,600 
The  100  A  ships  would  pay 

on800,000Z.  .  .   £8,875  of  the  Averages. 

The  100  M  ships  would  pay 

on  120,000/.  .        .        .      1,725  of  the  Averages. 

£4,600 

So  that  we  have  this  unjust  anomaly  :-<^that  the 
100  A  ships,  which  brought  in  only  1,000/.  of  Ave- 
rages, pay  a  quota  of  2,876/. ; — ^while  the  100  -SJ 
ships,  which  introduced  3,600/.  of  Averages,  pay  a 
quota  of  only  1,725/. 

Now  the  remedy  I  propose  would  be  this  simple 
one ;  let  all  the  ships,  of  whatever  class,  contribute 
to  losses  upon  one  value.     Thus 

A,  100  ships,  20,000  tons  at  10/.  per  t^n,  200,000Z.,  will  pay 

2,800Z. 
JE,  100  ships,  20,000  tons  at  10/.  per  ton,  200,000i.,  will  pay 

2,300Z. 

Which  will  approximate  more  nearly  to  a  just  dis- 
tribution ;  but  even  then,  the  association  of  first-class 
ships  with  ships  of  inferior  quality  will  generally  be 
disadvantageous  to  the  former.    It  will  prove  the 
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irevene  of  the  fable  of  the  pot  of  brasd  and  the  pot 
of  earth  |  for,  on  these  waters,  it  will  be  the  braaen 
pot  whidh  sustains  a  greater  degree  of  loss  by  eolUiioii 
than  the  earthen  one. 

Nevertheless,  the  plan  would  have  the  corrective 
effect  of  making  inferior  ships  pay  something  fof 
keeping  high  company*  It  would  be  virtually  making 
them  pay  a  premium  inversely  as  their  class.  The 
worse  the  vessels  were,  the  more  eipensive  would 
their  insurance  be  to  them,  which  is  a  similar  result 
to  what  happens  when  they  are  insured  at  Lloyd's  or 
in  proprietary  companies.  Thus  the  clubs  would  b^ 
somewhat  weeded  of  the  expensive,  claim*produoing 
ships;  and  those  of  that  class  which  did  oome  in 
would  contribute  more  fairly  towards  the  general 
loss.  Those  which  thus  rejected  themselves  owing  to 
inferior  class  would  perhaps  form  themselves  into  a 
distinct  club.  Pares  cum  paribus  fadllime  congre^ 
gantur.  An  association  of  them  might  be  readily 
effected ;  but  the  same  fact  would  follow  them  after 
their  elimination  from  the  other  club, — the  fact 
that  insurance  on  inferior  vessels  is  very  expen- 
sive. It  must  be  expensive  whether  they  are  insured 
with  underwriters,  whether  they  are  admitted  into 
clubs  of  heterogeneous  classes,  or  whether  they 
mutually  insure  their  own  class.  Inferiority  of  dadi 
will  produce  excess  of  claims. 

Constitution  of  Climbs. 

The  id6fid  of  a  local  insurance  club  requifAi  that 
it  be  formed  in  a  port  or  place  where  there  is  a 
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limited  community,  and  where  the  members  of  the 
shipowning  class  are  well  known  to  one  another ;  this 
implies,  what  usually  follows,  that  their  ships  and 
concerns  are  also  matters  of  mutual  knowledge. 
These  persons  combine  together  upon  the  principle 
of  a  benefit  society  for  reciprocal  insurance.  No 
profit  is  expected  to  be  set  aside,  no  capital  is 
required ;  it  is  a  temporary  union,  generally  for  one 
year,  during  which  period  the  members  guarantee  one 
another,  or  in  other  words,  divide  among  the  whole 
the  individual  loss  of  a  ^^  suffering  member."  The 
management  consists  of  a  committee  of  some  five  or 
more  intelligent  members  of  the  club ;  and  there  is  a 
.ecretary  or  manager,  usuaUy  also  one  of  their  own 
number.  The  expenses  consist  of  his  salary,  which 
is  generally  proportionate  to  the  extent  of  the  asso- 
ciation : — an  allowance  of  fout  shillings  per  cent,  is 
a  common  rate  of  payment;  and  of  such  charges  as 
printing,  stamps  for  policies,  &c.  Indeed  the  sim- 
plicity of  the  constitution  and  working  of  a  club  is 
one  of  its  great  merits.  At  the  beginning  of  the 
year  or  term  a  small  subscription  is  usually  made  for 
current  expenses. 

At  stated  times,  but  usually  once  in  each  year, 
there  is  a  general  meeting,  to  make,  amend,  or  abro- 
gate rules.  These  rules  are  the  bye-laws  of  the 
society:  they  are  optional,  and  can  be  altered  from 
year  to  year.  The  policy  in  use  at  Lloyd's  is  fre- 
quently taken  as  the  basis  of  the  mutual  agreement, 
mutatis  mutandis^  so  as  to  adapt  itself  to  the  form 
of  the  association.    The  policy  is  also  used  in  order 
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to  comply  with  the  regulations  of  the  Stamp  Act. 
To  this  policy  is  affixed  a  printed  copy  of  the  rules. 
Otherwise  the  rules  are  contained  in  a  separate  hook 
or  sheet :  hut  in  either  case  they  are  declarisd  on  the 
face  of  the  policy  to  form  an  integral  part  of  it. 
The  manager  or  secretary  signs  the  policies  on  behalf 
of  the  whole  of  the  members. 

The  rules  form  a  most  important  part  of  the 
subject;  for  by  the  provisions  enacted  at  a  general 
meeting  an  indemnity  more  or  less  complete  can  be 
secured  for  the  members.  Thus  if  it  be  desired  to 
provide  an  indemnity  far  more  full  than  that  granted 
by  the  Lloyd's  policy,  it  can  be  done ; — of  course  at  a 
greater  expense  in  the  way  of  subscriptions,  or  calls, 
or  drawings  as  they  are  termed.  If,  on  the  other 
hand,  a  slighter  insurance  be  considered  advisable, 
restrictions  of  any  sort  can  be  introduced,  and  then 
suffering  members  recover  less,  but  the  expense  of 
the  drawings,  which  take  the  place  of  premiums  in 
ordinary  insurances,  will  be  proportionably  less  also. 
Thus,  the  wishes  and  the  convenience  of  the  members 
of  the  club  will  determine  whether  at  a  large  general 
expense  any  member  suffering  loss  shall  receive  a  full 
indemnity ;  or  whether  a  smaller  indemnity  shall  be 
granted  to  suffering  members,  but  at  a  less  rate  of  calls 
or  premium.  Accordingly  one  club  will  have  repairs 
paid  without  deduction  for  melioration;  others  will 
allow  for  the  wages  and  keep  of  the  crew  during  the 
time  a  ship  deviates,  or  is  under  Average ;  another 
allows  for  cables  parted  and  anchors  lost ;  one  excludes 
caulking  and  some  other  specified  repairs.    In  many, 
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variable  deducdond  according  to  age  are  made  for 
materials  and  labour ;  and  particular  voyages,  seasons 
and  goods  are  excepted ;  or  it  is  agreed  tbat  specified 
deductions  shall  be  made  from  claims  on  ships  when 
they  have  been  engaged  in  such  voyages,  during  such 
seasons,  and  whilst  carrying  such  cargoes. 

Cargo  and  Freight  Clubs. 

The  associations  to  which  I  have  alluded  are  for 
the  insuring  the  bodies,  stores,  &c.,  of  ships.  There 
is  another  class  called  Cargo  and  Freight  Clubs. 
These  are  intended  for  the  owner's  protection  when 
he  is  carrying  coals  and  other  cargo  on  his  own 
account,  and  in  respect  to  his  freight  when  carrying 
other  persons'  goods.  The  object  of  the  Freight  Club 
is  to  insure  the  owner  at  all  times  when  his  ship  is  at 
sea,  whether  she  be  loaded,  or  in  ballast.  It  is  taken 
for  a  basis  that  the  stores  and  expenses  necessary  to 
send  a  vessel  to  sea  must  have  been  provided,  whether 
she  be  carrying  cargo,  or  be  light: — and  thus,  by 
very  natural  reasoning,  such  stores  and  outfit  are 
connected  with  the  freight  or  profit  the  ship  earns, 
rather  than  with  the  ship  itself  as  in  other  insurances. 
These  policies  contain  two  scales  of  payment  in  case 
of  loss ;  one  for  ships  loaded,  the  other  for  ships  in 
ballast.  The  scale  is  generally  a  fixed  allowance  in 
both  cases  of  so  much  per  ton  or  keel,  and  often 
with  distinctions  for  difierent  voyages.  They  are 
sometimes  called  Freight  and  Outfit  Clubs. 
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Limit  of  Amount  of  Risk  taken. 

One  of  the  most  important  practical  points  in 
insurance,  one  which  is  very  material  to  the  success 
of  the  underwriter,  is  that  an  equal  sum  should  be 
taken  on  all  the  risks  he  writes.  By  a  figure  of 
speech  the  sum  insured  by  each  underwriter  is  called 
his  linSj  because  his  signature,  the  date  and  amount, 
are  all  written  on  the  policy  in  one  line.  To  write 
even  lines  is  known  to  be  a  desideratum,  but  it  is 
not,  or  cannot  be,  always  persevered  in.  But  a  regu- 
lation in  almost  every  club  is  to  have  a  maximum  of 
amount  to  be  taken.  This,  however,  will  not  give 
even  lines,  because  smaller  sums  are  insurable.  It 
is  a  wholesome  provision,  nevertheless.  An  incon- 
venience arising  from  it  is  in  rendering  the  local  club 
only  partially  serviceable  to  the  local  shipowner  pos- 
sessing a  large  vessel.  Several  owners  in  a  town  may 
have  ships  of  values  from  1,000/.  to  3,000/.  The 
original  club  may  have  a  limit  of  500/.  for  any  one 
ship,  and  the  owners  must  seek  elsewhere  if  they 
require  to  insure  more  than  that  amoimt  on  their 
vessels.  To  remedy  this  defect,  a  second  club,  or 
even  a  third,  having  the  same  rules  and  regulations, 
perhaps  the  same  committee  and  most  of  the  same 
members  as  the  first  club,  is  formed  ;  and  thus  three 
times  the  amount  of  insurance  in  the  same  place  can 
be  secured  by  those  to  whom  it  is  an  object. 

Advantage  of  Locality. 

Though  most  of  the  local  clubs  oegin,  and  some 
afterwards  continue,  to  insure  the  ships  owned  in  the 
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immediate  neighbourhood  where  the  club  is  esta- 
blished, many  of  them  do  not  reject  the  admission 
of  vessels  belonging  to  other  ports  at  any  distance 
from  home.  This  sometimes  arises  from  the  shipping 
of  the  place  not  being  sufficient  by  itself  properly  to 
support  a  club ; — for  it  is  essential  to  every  species  of 
insurance  that  there  should  be  a  considerable  number 
of  cases,  to  afford  scope  for  the  cycles  of  probabilities 
to  develop  themselvesi — in  other  words,  to  give  an 
Average:  but  it  also  arises  from  the  ambition  of 
making  a  large  club,  or  from  the  natural  wish  of 
the  manager  to  increase  his  remuneration,  which 
depends  on  the  amount  insured  by  the  club.  Yet,  in 
my  opinion,  the  introduction  of  these  stranger  ships 
is  in  general  a  detraction  from  the  safety  of  the  asso* 
ciation  and  from  that  feature  which  seems  to  me  an 
essential,  viz.  locality.  If  fifty  men,  possessing  among 
them  one  hundred  vessels,  and  living  in  the  same 
place,  unite  in  an  association  of  this  kind  there  is 
something  personal  and  familiar  in  its  character. 
Every  one  is  known:  every  ship  is  also  known,  so 
that  hazardous  vessels,  or  owners  of  bad  repute  can 
be  excluded  from  entering  the  club.  Then  the  exact 
manner  in  which  each  vessel  is  found  in  stores,  spare 
sails,  spars  and  ropes,  is  also  a  matter  of  knowledge 
and  conversation  among  the  members;  so,  also,  the 
usual  trade  of  the  vessel ;  and  what  is  more  impor- 
tant, perhaps,  than  all,  the  masters  are  known.  Being 
known,  the  good  and  successful  ones  are  prized  and 
sometimes  are  even  rewarded  by  the  clubs,  whilst  the 
bad  and  ignorant  masters  or  mates  are  dismissed. 
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since  the  club  will  not  admit  a  vessel  which  is  not 
provided  with  a  competent,  sober,  smart  master  and 
officers.  Probably  from  deficiency  in  the  two  respects 
of  stores,  and  masters,  one-third  of  the  whole  number 
of  losses  occurs.  Of  collisions  perhaps  two-thirds 
might  be  avoided  if  there  were  more  care  used  in 
looking  out,  more  presence  of  mind  discovered  when 
a  collision  was  probable,  and  more  strict  attention 
paid  to  the  Trinity  rules  for  steering  and  showing 
lights. 

Another  advantage  in  a  limited  and  local  club  is, 
that  when  a  disaster  to  a  ship  occurs,  it  is  super- 
intended and  watched  by  members  of  the  association, 
some  of  whom  are  practical  men  able  to  survey 
damages,  direct  repairs,  and  go  the  cheapest  way  to 
work  in  the  matter  of  expenses.  Probably  one-third 
of  all  the  money  spent  in  repairs  and  expenses  of 
ships  under  Average  is  lost  by  extravagance  and 
bungling. 

Method  of  Paying  the  Losses. 

There  are  no  such  things  as  Premiums  in  the 
system  of  clubs.  Premiums  of  Insurance  are  sums 
paid  in  advance,  being  the  calculated  equivalent  of 
the  risk  undertaken,  and  including  a  profit  to  the 
underwriter.  In  the  mutual  principle  nothing  is  paid 
for  profit.  Clubs  are  truly  benejit  societies  on  a  large 
scale,  their  object  being  to  guarantee  members 
mutually  from  a  particular  class  of  loss.  In  some 
dubs  a  small  fund  is  subscribed  at  the  beginning  of 
the  year  for  the  convenience  of  making  prompt  pay- 
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ments ;  but  the  general  plan  is  to  hold  periodical 
meetings  of  the  committeei  when  all  claims  sent  in 
are  examined  and  discussed,  and  those  which  are 
found  to  be  in  order  are  collected  in  one  smSi  and  a 
call  is  made  on  the  whole  capital  of  the  club,  called 
^^  a  drawing/'  The  drawing  is  frequently  effected  by 
bills  which  are  accepted  by  the  several  members. 
There  are  clubs  which  make  their  payments  for  losses 
in  these  accepted  bills ;  but  that  plan  appears  very 
clumsy,  and  is  open  to  some  risk,  and  the  more 
usual  way  is  to  pay  a  check  for  the  loss,  and  for  the 
manager  or  secretary  to  collect  the  quotas  of  all  the 
members* 

As  soon  as  a  member  has  lost  the  ship  which  was 
placed  in  the  club,  mutuality  ceases  in  regard  to  him. 
A  certain  period  is  assigned,  differing  in  various 
clubs,  after  which  the  suffering  member  is  no  longer  a 
contributary  to  the  losses  of  other  members.  Possibly 
this  is  an  imperfection,  and  might  be  amended.  Each 
association  being  for  one  year  there  should,  perhaps, 
be  a  unity  of  interest  and  risk  for  that  time,  and  a 
liability  to  contribute  reciprocally  on  the  sum  entered 
in  the  club,  whether  the  ship  be  lost  or  safe.  Other- 
wise the  insurance  has  something  the  character  of  a 
lottery ;  and  the  member  who  is  fortunate  enough  to 
meet  with  a  loss  early  in  the  year,  receives  payment 
at  once,  and  pays  scarcely  anything  for  his  indemni- 
fication :  whilst,  on  the  other  hand,  the  number  of 
contributaries  contracts  as  the  year  progresses,  so 
that  with  each  new  loss  the  ratio  becomes  higher 
upon  the  remaining  members. 
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Adjustment  of  Claims. 

The  committee  of  management  generally  decide  on 
the  claim  for  losses  and  damages  made  by  the  mem- 
bers. In  some  clubs  the  manager,  being  a  man  of 
experience  and  intelligence,  prepares  the  claims  for 
the  meeting  of  the  committee,  so  that  this  part  of 
their  functions  does  effectively  rest  very  much  on  him. 
In  some  associations  it  is  a  rule  that  the  claims  shall 
be  adjusted  according  to  the  custom  of  Lloyd's.  In 
others  all  the  claims  are  to  be  submitted  to  some 
London  Average  Adjuster.  In  most  of  them  there 
is  a  clause  relative  to  the  arbitration  of  disputed 
claims,  giving  power  to  refer  such  disputed  claims 
to  a  single  arbitrator,  or  to  two ;  one  being  named 
by  the  committee,  and  one  by  the  suffering  member, 
the  referees  having  power  to  appoint  a  third,  or  an 
umpire. 

Clubs  not  so  applicable  to  very  large  Communities. 

I  have  shown  that  the  character  of  the  constitution 
of  these  clubs  has  something  essentially  local  in  it ; 
and  as  soon  as  there  is  a  large  importation  into  a  club 
of  ships  foreign  to  the  port  where  it  is  established, 
it  loses  one  of  its  important  characteristics.  It  ap- 
pears to  me,  that  the  club  system  is  not  developed 
purely  and  properly  in  a  very  great  community,  like 
that  of  London  or  of  Liverpool.  That  reciprocal 
knowledge  which  I  have  mentioned  is  wanting.  The 
club  becomes  to  most  purposes  an  ordinary  insurance 
office,  without  that  variety  of  risk  in  which  there  is 
safety,  and  having  the  disadvantage  of  leaving  a  great 
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deal  of  power  in  the  hands  of  a  junto  of  persons, 
the  committeei  who,  if  they  he  not  very  upright  men, 
may  pass  their  own  or  some  favoured  member's  claim, 
and  reject  the  claim  of  another  member  on  insufficient 
grounds.  And  there  cannot  be  that  surveillance 
exercised  on  the  vessels,  on  the  manner  in  which  they 
are  found  in  stores,  and  on  the  masters  who  command 
the  ships,  as  is  possible  in  a  small  and  connected 
neighbourhood. 

Oreat  Variety  in  the  Rules  of  Clubs^  and  some 

Specimens. 

Having  already  stated  that  it  is  clearly  in  the 
power  of  a  number  of  consenting  persons  to  bind 
themselves  reciprocally  to  grant  any  degree  of  indem* 
nity  determined  upon,  so  it  is  equally  in  their  power 
to  introduce  any  rules  which  may  be  thought  proper. 
The  rules  of  some  clubs  are  very  long  and  minute ; 
others  are  shorter,  and  leave  more  power  with  the 
manager  and  committee.  The  rules  of  two  or  three 
associations  having  been  drawn  by  a  solicitor  have 
had  a  legal  circumspection  and  lengthy  verbiage 
given  to  them  which  have  swelled  them  into  a  small 
volume. 

I  will  now  select  a  few  points  from  various  club 
rules  which  are  distinctive,  and  from  some  of  which 
useful  hints  may  be  taken  as  to  the  requirements  or 
the  dangers  of  certain  trades  and  parts  of  the  coast. 
There  is  no  part  of  the  country  where  the  system  of 
clubs  is  better  understood  than  along  the  north-east 
coast.     When  it  is  efficiently  carried  on  it  is  a  simple 
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and  an  economic  means  of  keeping  shipping  insured, 

and  in  a  very  well-managed  club,  I  am  informed  that, 

during  a  considerable  series  of  years  the  calls  have 

not  averaged  more  than  5  per  cent,  per  annum. 

This  was  in  a  club  very  local  in  its  constitution,  and 

where  a  strict  surveillance  was  maintained:   but  I 

know  that  in  some  other  clubs,  which  have  been  more 

indiscriminate  in  the  ships  they  have  taken  in  from 

distant  ports,  the  calls  have  sometimes  amounted  to 

10  and  12  per  cent,  in  the  course  of  a  year,  and 

probably  there  are  some  which  would  show  a  still 

heavier  result.     In  the  latter  case -the  reciprocal 

system  becomes  a  very  expensive  method  of  insuring 

a.  ship. 

Hazardous  Cargoes. 

Many  of  these  associations  are  for  the  purpose 
of  insuring  small  vessels  carrying,  usually,  heavy 
cargoes  of  very  small  value.  Such  cargoes  throw  an 
extra  risk  upon  the  association,  both  from  their 
nature,  and  from  the  small  value  they  possess  on 
which  to  contribute  when  there  is  a  General  Average^ 
A  compensation  is  therefore  made  by  vessels  carrying 
such  cargoes  in  the  form  of  a  deduction  from  the 
amount  of  claim;  and  according  to  locality  of  the 
clubs  various  articles  are  excluded  from  the  rules  of 
one  which  are  not  mentioned  in  those  of  another. 

Hazardous  Voyages. 

Strict  limitations  are  also  made  in  respect  both 
to  the  times  of  sailing  and  the  voyages  and  ports  to 
which  the  vessel  is  bound.      The  clubs  generally 
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concur  in  the  broader  disdnctionfl  of  season,  and  of 
the  times  when  increased  danger  belongs  to  voyages 
to  the  North  Sea,  Canada,  &c. ;  but  most  of  the  clubs 
have  also  their  local  dangers  which  they  desire  to 
avoid, — ^hazardous  ports,  tidal  harbours,  rivers,  &c., 
which  are  practically  known  to  be  dangerous  at  certain 
seasons  or  at  all  times  of  the  year.  In  some  of  the 
policy-rules  these  limitations  are  exceedingly  stringent 
and  minute.  I  might  mention,  as  an  illustration, 
those  of  the  Newcastle  A  1,  the  North  Shields 
General^  and  the  ^^^  ^Tar^/^/^oo/  associations.  These 
limitations  are  enforced  by  deductions  from  claims 
when  they  occur  in  respect  of  the  excepted  season  or 
place,  or  by  an  extra  premium  charged.  But  as 
the  rules  of  clubs,  generally  speaking,  are  rational 
and  not  needlessly  oppressive,  as  would  be  expected 
from  the  result  of  deliberations  for  the  reciprocal 
advantage  of  the  members,  so  we  find  easements 
to  the  forfeits  and  extra  premiums  just  mentioned; 
as,  for  example,  in  the  Oeneral  Sussex  Mutual 
Marine^  where  it  is  provided,  that  if  a  vessel  sail- 
ing contrary  to  the  limitations  do  not  procure  any 
damage  thereby,  one-half  the  extra  premium  incurred 
by  such  infraction  shall  be  returned.  So  again,  the 
same  club  legislates,  that  if  the  owner  of  a  ship 
be  not  accessory  to  his  vessel  sailing  contrary  to  the 
warranties  and  rules,  he  is  to  be  held  harmless  of  the 
consequences  of  his  captain's  independent  acts. 


ADJUSTMENT  OF  AVERAGES*  379 

AdjiMting  Averages. 
I  have  mentioiied,  above,  that  the  committee  or 
the  manager  is  frequently  entrusted  to  state  the  claim 
of  a  member  whose  vessel  has  sustained  damage  or 
has  incurred  expenses.      These  claims  are  adjusted 
in  reference  to  the  special  rules  of  the  club,  but 
taking  the  "custom  of  Lloyd's"  for  the  basis.     In 
some  associations  it  is  stated  that  the  rule  of  Lloyd's 
is   to  be  adhered  to, — as  in  the   West  Hartlepool 
Mutual  Marine.     Li  the  Victoria  of  Newcastle^  all 
claims  are  to  be  made  out  by  a  professional  Average 
stater.     In  the  Whitby  Clubs  the  Average  claims 
are  to  be  settled  by  an  Average  stater  at  Lloyds. 
In  the  Topsham  A  1  Cluby  claims  may  be  made  out 
with  or  without  a  London  Average  stater;  but  as 
much  as  possible  in  conformity  with  Lloyd's,  by  the 
Jersey  Mutual.     Then,   as   a  remedy  for  any  dis- 
satisfaction a  suffering  member  might   feel  in  the 
result  of  a  statement  drawn  up  by  the  insurers,  there 
are  several  provisions.    Thus,  in  the  Topsham  A  1 
Cluhy  he  may  procure  another  statement  to  be  made 
at  his  own  expense,  and  the  club  may  compromise 
between  the  two  Average  staters,  or  may  call  in  a 
third.     By  the  Sussex  Club  rules  the  suffering  mem- 
bers may  refer  the  case  to   a  general  meeting; — 
whilst  the  most  usual  course  is  that  prescribed  by 
the  arbitration  clause,  by  which,  in  general,  under 
particular  limitations  of  time,  &c.,  an  arbitrator  is 
to  be  chosen  by  the  suffering  member  and  another 
by  the  club,  and  the  two  arbitrators  have  power  to 
call  in  a  third  as  umpire; — or,  as  by  the  London 


380  MUTUAL  INSURANCE  CLUBS. 

.Equitable  rules,  the  suffering  member  and  the  com- 
mittee may  agree  mutually  to  refer  the  claim  to  one 
arbitrator  whose  decision  is  to  be  final. 

7%e  special  Rules  of  a  Club  to  be  considered  Part  of 

the  Policy. 

But  in  adjusting  a  claim  reference  is  to  be  had  to 
the  warranties,  rules  and  conditions  annexed  to  the 
ordinary  policy,  and  which  are  by  most  clubs  declared 
to  form  part  of  the  policy  itself.  Thus  many  modifi- 
cations, some  very  judicious,  are  made  in  adjusting 
Ayerages  for  clubs. 

Limit  as  to  Amount. 

So  we  have  a  scale  according  to  class,  in  the  Sussex 
Clubs.*  The  claims  must  amount  to  four  shillings 
per  ton  in  the  first  class,  four  and  sixpence  in  the 
second,  and  five  shillings  in  the  third  ;  but  no  deduc- 
tion to  be  made  previous  to  testing  the  amount.  In 
the  Selby  Club  the  exclusion  is  as  high  as  eight  shil- 
lings a  ton,  old  measurement,  and  six  shillings  per 
ton  in  the  Colchester  and  Maldon  Mutual;  whilst  it 
is  as  low  as  three  shillings  a  ton  in  the  West  Hartle^ 
pool  Club.  In  the  Jersey  Mutual  there  is  a  clause  in 
favour  of  locality  in  repairing, — the  exclusion  being 
three  shillings  per  ton,  if  repaired  in  Jersey,  and  five 
shillings  if  repaired  elsewhere.  In  the  Newcastle 
General  A  1  the  repairs  must  amount  to  four  pounds 

*  By  the  Sussex  Clubs,  I  refer  to  the  Sussex  and  JShoreham 
Mutucd  Marine^  and  the  Oeneral  Sussex  Mutual^  now  united  in  one  ; 
the  rules  of  which  appear  to  me  to  be  very  equitable  and  well- 
digested. 


( 
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per  keel  at  each  separate  accident;  in  the  North 
Shields  Oeneral  Particular  Average  is  excluded  under 
three  pounds  per  keel. 

DedticHons /or  Melioration. 

Then,  as  to  the  deductions  on  the  score  of  new  for 
old  there  is  as  much  yariety.  In  the  Sussex  Cltibs^ 
claims  for  repairs  on  the  hull  of  A  1  ships  are  paid 
in  full  for  the  first  three  years,  and  on  other  classes 
in  proportion ;  whilst  stores,  joiners'  work,  hoat- 
huilders',  hlockmakers',  and  sailmakers*  work,  &c., 
are  paid  without  deduction  for  the  first  year,  and  for 
the  first  six  months  in  other  classes.  And  from  the 
metal  sheathing  the  deductions  are  one-sixth  if  it 
have  been  on  one  year ;  one-fourth,  if  two  years ;  one- 
third,  if  three  years ;  and  one-half,  if  on  four  years. 
The  deductions  in  the  South  Shields  Unanimous  and 
the  South  Shields  Maritime  and  Mercantile  are,  none 
for  the  two  first  years,  one-sixth  during  the  third  and 
fourth  years,  and  one-third  after  four  years.  The 
North  Shields  General  grants  repairs  in  full  for  the 
first  three  years,  if  the  vessel  be  oak-built.  The  Kent 
Mutual  allows  repairs  in  full  for  two  years,  with  cer- 
tain deductions  from  metal  sheathing.  The  Selb^ 
Insurance  Society  gives  repairs  on  the  hull  in  full  for 
the  first  eighteen  months,  and  deducts  one-third  from 
them  afterwards :  and  deducts  one-half  from  masts, 
sails,  rigging,  boats,  cables,  &c. ;  chains  and  anchors 
in  full : — ^but  in  all  cases,  in  this  club,  the  loss  must 
be  eight  shillings  per  ton  on  one  voyage.  In  the 
Whitby  Clubs  the  labour  bill  is  paid  without  de« 
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daction  if  it  be  advanced  by  the  owner  without 
profit. 

It  is  a  common  rule  in  clubs  that  bulwarks  and 
quarter-boards  are  not  allowed  to  enter  into  the  cal- 
culation of  the  nece$3ary  percentage  of  damage,  but 
they  may  be  allowed  when  the  damage  suffices  inde- 
pendently of  them.  And  it  is  a  general  and  whole- 
some rule  not  to  allow  the  caulking,  unless  the  vessel 
have  been  caulked  thoroughly  within  five  years  of  the 
time  of  the  accident. 

In  a  few  instances,  where  repairs  are  very  exten- 
sive, one-third  is  to  be  deducted  on  repairs  to  the 
extent  of  60  per  cent,  of  the  ship's  value,  and  the 
repairs  above  that  limit  are  to  be  paid  in  full.  This 
rule  is  to  encourage  owners  to  repair  their  vessels  in- 
stead of  abandoning  and  selling  them ;  for  it  nearly 
always  happens  that  repairs  are  better  for  under- 
writers than  a  sale. 

Certain  specified  Stores  required. 

From  the  greater  inquisitorial  character  belon^ng 
to  a  club,  it  is  able  to  prescribe  certain  stores  as 
necessary  for  making  the  vessel  admitted  *' sea- 
worthy;** and,  in  some  measure,  to  watch  and  see 
that  those  stores,  &c.,  are  provided.  This  personal 
inspection  constitutes  the  greatest  advantage  of  clubs 
over  other  insurers,  for  a  well-found  ship  is  a  very 
difierent  risk  to  underwriters  to  an  iU-found  vessel. 
Thus,  several  of  the  clubs  prescribe  the  extra  stores 
a  ship  shall  carry;  the  number  and  weight  of  her 
anchors  and  chains.  Sec. ;  and  a  vessel  not  having  the 
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necessary  quantity  of  stores  on  board  and  meeting 
with  aa  accident  is  to  be  placed  at  a  disadvantage.^ 
In  several,  the  rule  is  made  very  stringent ;  and  in 
some  the  deficiency  in  this  respect  is  met  by  a  deduc- 
tion of  15  per  cent,  from  the  amount  of  the  claim  on 
the  club :  whilst  in  the  London  MariHme  the  deduc- 
tion is  left  discretionary  with  the  club  up  to  the  pro- 
portion of  50  per  cent,  of  the  claim,  and  in  another 
association  the  discretion  is  even  higher. 

Anchors^  Chains^  SfC.^  how  paid  for. 

The  manner  in  which  anchors,  chains,  &c.,  are 
dealt  with  in  clubs  is  very  various.  In  some,  as  in 
the  Sif^sex  Clvhs^  the  association  pays  for  their  loss 
whether  they  be  slipped,  cut,  or  broken;  and  the 
deductions  for  melioration  are  various;  the  anchor 
being  generally  allowed  without  deduction,  and  the 
chains  subject  to  a  reduction  of  a  third,  as  in  the 
North  Shields  Qeneraly  a  fourth,  as  in  the  Stcssex 
Clubsy  and  a  sixth,  as  in  the  London  Maritime^  for 
the  first  five  years,  and  one-third  after  that  age. 

Accumulation  of  Claims  and  Running  Down* 

The  Lloyd's  policy  in  case  of  collision,  holds  the 
damage  done  to  the  ship  insured  and  that  received  by 
the  vessel  run  into  quite  distinct  and  independent  of 
each  other;  but  it  is  very 'common  in  the  clubs  to 

*  Tlie  JerBey  Mutual  have  recently  established  a  chain-testing 
maohme,  at  the  expense  of  the  Association :  so  neoessaxy  do  they 
eonsider  it  to  ascertain  that  cables  are  trustworthy. 
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allow  the  two  separate  claims  to  be  added  together 
in  order  to  make  up  the  necessary  proportion 
warranted. 

The  CompensaHng  Clause  for  Mixed  Classes. 

In  those  clubs  which  are  open  to  vessels  of  various 
classeSi  an  arrangement  is  sometimes  made,  as  has 
been  abready  mentioned,  to  endeavour  to  equalise  the 
risks  between  ships  of  high  and  ships  of  low  value ; 
and  although  it  does  this  imperfectly  it  is  a  step 
towards  the  accomplishment  of  that  object.  Thus  in 
the  fVkitln/j  the  London^  and  the  Susses  Clubs,  the 
fVest  Hartlepool  Mutual^  the  Newcastle  Victoria^  and 
others,  a  nominal  value  is  placed  on  vessels  for  settling 
Averages,  of  5/.  per  ton  for  colonial-built  ships,  and 
6/.  per  ton  for  English-built  ships ;  and  by  a  process 
similar  to  the  inverse  rule  of  three,  a  proportionate 
advantage  is  given  to  vessels  of  higher  value  in  settle- 
ments, up  to  the  extent  of  returning  them  the  whole 
of  the  third  deducted  for  melioration,  but  it  is  not 
allowed  to  go  beyond.  In  the  London  A  1  Cluh  a 
uniform  value  of  8/.  per  ton  is  put  on  the  vessels; 
whilst  in  the  Topsham  Club  a  value  of  ^L  per  ton  is 
placed  on  all  vessels  below  that  worth,  which  I  pre- 
sume is  intended  to  have  a  bearing  not  the  same,  but 
analogous  to  it,  L  e.,  by  making  the  low-class  vessels 
contribute  to  losses  on  a  larger  value  than  their  real 
value.  As  I  hSve  already  gone  into  this  part  of  the 
subject  at  the  beginning  of  the  present  division  I 
need  not  enlarge  upon  it  now:  but  it  constitutes  a 
most  essential  feature  in  the  club  system,  and  may  be 
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considered  the  pendulum  or  balance  wheel  of  the 
machine,  by  which  it  is  equitably  regulated. 

The  association  which  has  given  the  most  exact 
attention  to  compensation  for  mixed  classes  is  the 
Jersey  Mutual.  There  is  a  table  contained  in  the 
club  rules,  which,  although  at  first  sight  it  is  intri- 
cate and  apparently  needlessly  minute,  is  found  to  be 
constructed  in  a  very  delicate  manner:  it  contains 
two  or  three  means  of  progressive  compensation,  and 
indeed  come$  nearer  to  my  own  idea  of  equitable 
adjustment  than  any  other.  .  But  it  is  open  to  the 
charge  of  being  somewhat  complicated ;  and  I  have 
already  stated  my  views  that  almost  as  perfect  a 
scheme  of  compensation  can  be  made  by  an  even 
valuation. — So  difficult  is  it,  as  has  been  wisely 
observed,  to  apprehend  simplicity.* 

Other  associations  seek  to  attain  the  same  object 
by  their  manner  of  making  calls.     Thus  the  General 

*  I  may  here  remark  of  this  Club  that  they  haye  made,  and  are 
making,  most  praiseworthy  efforts  to  attain  both  simplicity  of  action 
and  the  fullest  degree  of  protection  to  their  members.  In  their  new 
book  of  rules  for  the  present  year  (1^859),  they  enter  on  some 
courageous  experiments ;  Ex,  gra, :  foreign-going  and  coasting 
vessels  are  placed  on  the  same  footing;  for  contribution  to  averages 
a  uniform  value  of  10/.  per  ton  is  given  to  all  ships  ;  repairs  are  paid 
in  fiill  without  deduction  for  melioration ;  chains  which  part  (after 
having  been  tested)  are  paid  for ;  and  in  collision  cases,  damage 
done  to  the  other  vessel  and  her  cargo  is  allowed.  As  an  extreme 
case,  a  vessel  insured  in  the  club  for  1,000/.,  colliding  another  ship 
and  occasioning  the  loss  of  both,  would  receive  a  total  loss  in  respect 
of  herself,  and  if  the  other  ship  and  her  cargo  were  of  sufficient 
value  would  receive  three-fourths  of  the  same  sum,  viz.,  750/. 
Notwithstanding  the  liberality  of  their  principles,  the  payments 
for  1858  appear  only  to  amount  to  about  5  per  cent,  on  the  capital 
of  the  Association. 

c  c 
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Sussex  Mutual  divides  iti  YMielt  into  five  oliMeSi 
and  calls  in  money  to  pay  losses  in  the  following  ptc* 
portions* — 

First  GIass,  Nomitud  Value  101. ;  Bates  of  Calk  16f .  p«f  OMt. 
Second  Clan,  Nominal  Value,  9L  \  Bates  of  Calli»  17«.  64. 

per  cent. 
Third  Class,  Nominal  Value,  8/. ;  Bates  of  Calls,  20<.  per  cent, 
fourth  Class,  Nominal  Value,  7L\  Bates  of  GallS|  Hi.  per 

cent. 
Fifth  Class,  Nominal  Value,  6/. ;  Bates  of  Calls,  80c.  per  cent. 

The  West  Hartlepool  fixes  the  rates  at  4  per  cent, 
for  foreign-going  ships,  and  5  per  cent*  for  coasters, 
and  colonial-huilt  vessels  are  to  pay  one^fifth  addi- 
tional premium  hesides* 

Two  other  associations  have  arrangements  as  fol* 
low: — 

For  class  called  A  1,  Colchester  and  Maldon  Mutual  Bates, 
d^.  per  cent.;  Kent  Mutual f  2L  lbs,  per  cent. 

For  class  called  A  2,  Colchester  and  Maldon  Mutual  Bates, 
BL  10s.  per  cent. ;  Keni  Mutualf  8/.  7s.  6d.  per  oenl 

For  class  called  A  3,  Colchester  and  Maldon  Mutual  Bates,  AL 
per  cent. ;  Kent  Mutual,  Al  7s,  6cf.  per  cent. 

And  other  associations  have  considered  it  necessary 
to  have  separate  cluhs  for  the  several  classes  of  ves-^ 
sels ;  thinking  it  more  desirahle  to  incur  the  additional 
trouble  and  multiplication  of  books,  rules  and  calls,  to 
obtain  a  simple  action,  than  to  embrace  the  different 
classes  in  the  same  club  and  endeavour  by  a  syste* 
matic  arrangement  to  distribute  the  risk  in  an  equi- 
table manner. 

Wages  and  Provisions  of  the  Crew. 

A  distinguishing  principle  in  club  laws  is  that 
many  of  them  admit  in  Average  the  additional  at* 
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penses  of  the  crew  consequent  upon  a  abip  having  to 
put  into  port  under  Average  and  repair.  In  this^ 
the  associations  assimilate  to  most  foreign  systemsi 
which  consider  that  from  the  hour  a  ship  deviates 
from  her  course  in  a  "  reldche  forc6e^* — an  obligatory 
putting  into  port, — the  wages  and  victuals  of  the 
ship's  company  become  extra  and  a  loss  which  an 
owner  should  not  sustain..  Thus,  some  of  the  northern 
clubs  state  that  when  vessels  are  under  Average  wages 
and  provisions  of  the  crew  are  allowable  in  Average. 
Some  specify  an  allowance  of  one  shilling  a  day  for 
maintenance,  besides  wages  during  repairs,  &c.  Some 
allow  it  under  conditions.  The  North  Shields  Oeneral 
allows  of  wages  if  the  claim  is  3  per  cent,  indepen* 
dently ;  whilst  the  Newcastle  Victoria  has  a  rule  by 
which  six  shillings  per  keel  per  spring  is  allowed  for 
master,  mate  and  boys  when  in  dock,  under  Average, 
with  four  shillings  additional  when  both  masts  are 
lifted,  or  two  shillings  additional  when  only  one  mast 
is  lifted,  for  the  first  springs.  So  minutely  have  been 
considered  the  rates  of  compensation  to  be  made  to  a 
shipowner,  by  men  whose  local  and  practical  know* 
ledge  enables  them  in  forming  and  managing  a  club 
to  proportion  it  exactly  to  the  requirements  of  the 
case.  In  this  knowledge  and  power  consists  the  chief 
strength  of  Local  Insurance  Associations. 

Rewards  to  and  Dismissal  of  Officers. 

Many  of  the  clubs  have  the  wise  provision  of  giving 
rewards  to  deserving  captains  and  officers.  This  is 
again  a  stimulus  which  it  would  be  scarcely  possible 

c  c  2 
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to  carry  out  beneficially  except  in  limited  communi- 
ties ;  and  yet  when  the  merits  of  praiseworthy  masters 
and  subordinate  officers  are  well  ascertained,  it  is 
doing  the  whole  service  a  benefit  to  mark  the  estima* 
tion  in  which  good  conduct  and  scientific  qualifica- 
tions are  held.  And  still  more  distinctive  is  the  power 
taken  by  several  clubs  to  dismiss  and  punish  bad  and 
careless  masters*  Considering  that  underwriters  are 
liable  for  the  acts  of  masters,  and  the  more  culpable 
those  acts  are  the  more  direct  is  their  responsibility, 
it  is  anomalous  that  they  have  in  general  no  power 
over  their  own  agents.  The  associations,  however, 
take  that  power  into  their  hands.  Perhaps  no  club 
rules  contain  more  stringent  provisions  in  this  respect 
than  those  of  the  Jersey  Mutual;  they  dismiss  cap- 
tains for  misconduct  and  intemperance ;  they  reward 
meritorious  masters  and  crews ;  and  there  are  restric- 
tions as  to  the  age  and  experience  of  the  man  who  is 
to  take  charge  of  a  vessel  insured  in  the  association. 
The  Sussex  Clubs  make  it  incumbent  on  their  mas- 
ters going  on  foreign  voyages  that  they  should  have  a 
scientific  knowledge  of  navigation. 

Abandonment. 

Some  of  the  clubs  have  provided  special  regulations 
in  case  an  owner  wishes  to  abandon  his  vessel  in  con- 
sequence of  very  extensive  damages.  The  general 
system  of  abandonment  I  have  already  discussed.  In 
some  of  the  clubs  owners  may  abandon,  but  with  the 
concurrence  of  the  committee.  This,  however,  seems 
a  useless  provision,  as  it  is  like  begging  the  question* 
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Another  club  has  the  same  rule,  but  gives  the  owner 

the  absolute  power  to  abandon  if  the  expenses  amoimt 

to  75  per  cent. ; — and  so  on.     In  one  place  the  clubs 

put  on  a  penalty  for  abandoning  at  home  of  from  15 

to  50  per  cent,  of  the  value.     After  all,  the  right  to 

abandon  must  always  turn  very  much  on  the  merits 

of  the  case ;  and  the  interests  of  underwriters  are 

nearly  always  to  avoid  an  abandonment  and  sale.     In 

clubs  the  principle  of  mutuality  would  rather  modify 

the  position   of  the  ordinary*  underwriter    in    this 

respect. 

Missing  Ships. 

The  reciprocal  principle  of  clubs  ma^es  it  doubly 
important  to  establish  rules  relative  to  ships  not 
heard  of.  The  custom  at  Lloyd's  is  unfixed  and  the 
period  before  a  ship  is  considered  lost  varies  in  every 
case  almost  according  to  the  difiering  circumstances 
of  that  case.  But  when  shipowners  require  to  have 
a  limitation  made,  not  only  for  receiving  the  value  of 
their  lost  vessel,  but  from  which  also  to  date  their 
release  from  further  contribution  towards  other  mem- 
bers' losses,  it  is  necessary  to  reduce  it  to  a  definite 
rule.  We  accordingly  find  regulations  in  all  club 
rules  to  this  eflect;  and  the  periods  of  not-hearing 
of  ships  approximate  very  closely  in  the  associations. 
The  most  usual  allowances  are  three  or  four  months 
for  the  North  and  adjacent  seas,  and  six  months  for 
the  Atlantic  and  more  distant  voyages.  The  London 
Maritime  Association  is  more  defined.  Its  scale  is, 
three  months  for  the  North  Sea,  five  months  for  the 
Mediterranean  and  White  Seas,  six  months  for  the 
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Atlantic^  and  nine  months  for  voyages  ^(nith  of  the 
Cape  of  Good  Hope.  On  the  other  hand,  the  CoU 
Chester  and  Maldon  Mutual  considers  all  ships  lost 
which  have  been  unheard  of  for  three  months. 

Ceeeatum  of  LiaHlity. 

The  cessation  of  a  member's  liability  to  the  losses 
of  others  is  various.  In  some  clubs  it  dates  from  the 
time  of  the  wreck :  in  othersi  as  in  the  West  Harth" 
poolf  from  forty-eight'  hours  after  wreck:  in  the 
London  Maritime  three  months  afterwards;  and  in 
the  Jersey  Mutual  the  liability  continues  through  the 
whole  year  of  insurance, — which  appears  to  me  the 
true  principle.  In  missing  ships,  the  expiration  of 
the  stated  periods  mentioned  above  is  considered 
equivalent  to  the  date  of  loss  or  wreck  when  known* 

There  is  a  distinction  in  the  methods  of  various 
clubs  for  paying  losses : — ^in  some,  the  suffering  mem- 
ber contributes  towards  his  own  loss,*---in  others,  he 
does  not.    I  consider  the  former  method  the  more 

correct. 

Vessels  Laid  Up. 

The  object  of  club  rules  is  to  apportion  the  true 
value  of  risks  as  equitably  as  possible.  When,  there* 
fore,  vessels  are  laid  up,  either  necessarily,  for  repairs, 
or  by  option,  as  for  winter,  &c.,  some  clubs  credit 
the  member  with  a  return  or  a  bonus  for  the  dimi- 
nished liability  be  lays  upon  the  joint  concern.  Thus 
th«  rule  of  the  West  Hartlepool  for  vessels  lying  ve^ 
safe  harbour  is,  to  keep  them  insured  against  fire  and 
harbour  risk,  and  to  place  to  their  credit  ten  shillings. 
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per  cent,  each  month  they  lie  up  from  the  Slst  March 
till  the  SOth  September,  and  twenty  shillings  each 
month  for  the  remaining  half  of  the  year.  And  the 
same  return  is  made  to  vessels  in  port  under  repairs, 
provided  that  the  period  of  delay  is  greater  than 
thirty  days. 

Manner  of  Paying  Losses. 

I  need  not  enter  largely  upon  the  manner  in  which 
the  general  body  of  the  assured  pays  for  the  loss  of  a 
su0)n>ing  member,  because  this  part  of  the  subjeet 
follows  that  to  which  I  confine  myself, — Average.  It 
is,  however,  usually  by  holding  periodical  meetings ; 
at  which  claims  are  decided  on,  and  those  properly 
falling  on  the  association  are  massed  into  one  sum  and 
divided  over  the  whole  capital.  A  call  is  then  made 
by  letter  on  all  the  members  by  the  manager  or  secre* 
tary,  and  if  a  payment  in  respect  of  an  Average  or 
loss  is  due  to  any  member,  the  call  is  a  setH>ff,  jom 
tantOj  against  it.  The  calls  are  generally  in  the  form 
of  bills  of  a  certain  date,  and  if  a  member  do  not  pay 
his  acceptance,  his  vessel,  very  properly,  ceases  to  be 
insured  by  the  club.  In  some  clubs  the  payment  to 
suffiiring  members  is  made  in  the  members'  bills, 
which  I  think,  for  many  reasons,  is  objectionable, 

GargOf  Freight^  and  Out/tt  Clubs. 

'  The  clubs  the  rules  of  which  we  have  been  examin- 
ing are  solely  for  ships.  But  there  exists  another 
class,  though  not  so  numerous,  which  acts  as  a  sort  of 
ftupplement  to  the  former,  and  is  intended  to  complete 
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the  safety  of  the  insured  owner.  This  consists  of 
what  are  named  freight-and-outfit  cluhs,  or  cargo 
and  freight  cluhs.  Looking  upon  a  ship  not  only  as 
a  valuahle  chattel  hut  as  a  means  of  profit  and  suh- 
sistence  to  its  owner,  the  loss  of  it  must  he  the 
abstraction  not  only  of  the  cost  of  the  thing  itself 
but  also  of  the  means  whereby  he  lives ;  it  is  like  the 
loss  of  his  tools  to  a  workman ;  and  in  the  interval 
before  he  can  replace  his  vessel  by  another  he  may 
suffer  loss  and  inconvenience  from  it.  The  above- 
named  clubs  were  instituted  to  meet  this  disadvantage* 
They  go  upon  the  principle  that  whether  a  ship  be 
loaded  or  light,  i.  e.  in  ballast  without  cargo, — the 
owner  loses  something  beyond  the  value  of  the  ship 
itself;  but  a  difference  is  made  in  the  scale  of  repay-* 
ment  according  as  she  is  lost  with  a  cargo  on  board 
or  without  one.  This  species  of  clubs  was,  indeed, 
instituted  for  a  particular  trade,  and  the  associations 
are  mostly  confined  to  the  coal  ports.  Colliers  come 
loaded  to  the  south  of  England  and  go  back  in  ballast, 
with  the  regularity  of  a  coach  that  plies  between  two 
places.  Nearly  half  their  time,  therefore,  they  have 
not  freight  on  board,  although  they  are  returning  to 
their  port  in  order  to  earn  more.  But  whether  loaded 
or  light,  expenses  always  attend  the  employment  of  a 
vessel ;  and  although  all  the  stores  and  outfit  are  by 
the  strict  law,  and  custom  of  Lloyd's,  held  to  be  in- 
cluded in  the  insurance  of  the  ship,  with  a  few  excep- 
tions, nevertheless,  an  owner  cannot  easily  disconnect 
the  temporary  stores,  provisions  and  outfit  from  the 
idea  of  freight,  which  has  been  called  the  mother  of 
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wages j^  and,  therefore,  analogously,  of  those  expenses 
which  are  incidental  to  the  production  of  freight,  and 
are  in  a  similar  position  to  wages. 

These  policies  are  stated  to  he  against  General 
Averages  and  total  losses  of  freight.  Only  a  limited 
amount  is  taken  on  a  single  ship.  The  extent  of  the 
London  Freight  and  Outfit  Association  is  25  keels  at 
12/.  per  keel :  equal  to  300/.  The  Equitable  Freight 
and  Outfit  Association  of  London  extends  to  50  keels 
at  20/.  per  keel,  or  1,000/.  The  Topsham  Cluby  20 
keels  at  20/.  per  keel,  or  400/.  When  a  total  loss 
occurs  it  must  he  shown  that  the  owner's  interest  on 
board  was  really  equal  to  the  sum  insured  ;  in  which 
case  he  is  paid  the  amount  of  his  policy.  If  the  ship 
was  in  ballast  a  compensation  for  outfit  is  made  on 
somewhat  the  following  scale : — 

If  in  the  coasting  trade     ,  .     £1  per  keel 

If  on  voyages  to  the  Baltic,  Arch- 
angel, or  Onega,  and  the  ports 
between  IJshant  and  Gibraltar, 
the  Canaries  and  the  Cape  de  Yerd 
Islands £3       „ 

If  on  voyages  to  the  United  States, 
North  America  and  the  Mediter- 
ranean         £5 

If  on  voyages  to  the  West  Indies  and 
Coast  of  Brazil  ....     £7 

If  on  voyages  to  the  Cape  of  Good 
Hope,  Mauritius,  East  Indies,  and 
all  other  foreign  voyages      .        .  £10      „ 

*  This  time-honoured  dictum  of  a  great  judge  has  now  lost  its 
force.  By  the  Navigation  Act  of  1854,  the  dependence  of  wages 
upon  freight  is  abolished,  and  consequently  the  maternal  relationship 
ceases. 
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Tbu9> «  veisel  ia  entered  acccnrding  to  her  capteity 
messured  in  keek  of  20  toiia.  If  she  be  loit  with  a 
cargo  on  board  she  receives  the  fall  amount  of  imnr^ 
anoe  to  that  extent  i  if  in  ballast  then  on  the  above 
scale.  If  she  have  to  contribute  on  freight  to  Ghmeral 
Average>  then  the  owner  recovers  in  proportion  as  the 
sum  entered  in  the  club  is  to  the  whole  amount  of 
ireight  cm  board  at  the  time. 

This  species  of  insurance  is,  however,  subject  to 
great  variety.  We  have  the  principle  of  pro  raid 
freight  introduced  into  some  of  the  policies, — ^whioh 
is  a  misteke ;  because  if  a  ship  be  lost  the  day  after 
she  sails  the  whole  freight  which  the  owner  would 
have  made  is  as  much  lost  to  him  as  if  the  vessel  had 
been  lost  the  day  before  her  arrival  at  her  destina* 
tion.  Other  distinctions  and  restrictions  have  been 
introduced,  avowedly  with  the  purpose  of  reducing 
the  amount  of  claims  and  for  the  prevention  of  fraud. 
Thus  to  prevent  voluntary  condemnations  absolute 
total  losses  have  been  strongly  distinguished  from  con- 
structive total  losses,  &c.  Fine-drawn  rules,  however, 
are  objectionable  and  give  rise  to  misconception  and 
dispute.  If  protection  against  certain  contingencies 
by  mutual  insurance  be  sought  by  a  number  of  ship- 
owners co-operating,  let  it  be  carried  out  according  to 
the  original  intention.  If  circumstances  occur  which 
show  that  some  member^  are  great  gainers  by  the 
mutual  principle  and  the  rest  are  great  losers,  and 
there  is  any  idea  of  unfair  dealing,  let  the  club  be 
broken  up,  and  let  every  man  be  his  own  underwritei" 
or  insure  elsewhere ;  hut  avoid  the  semblance  ofsqfg^ 
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where  it  virtually  does  not  exist, — for  such  an  in> 
surance  is  far  worse  than  none  at  all.  The  motto  of 
all  mutual  assurance  associations  in  which  fairness 
prevails  ist  '^  Mihi  hodiej  eras  tibi."  Casualties  will 
run  round  the  circle;  and  although  it  sometimes 
seems  as  if  misfortune  singled  out  one  owner  and  let 
another  constantly  escapci  this  can  only  he  a  coinoi* 
dence ; — if  otherwise,  the  origin  of  frequent  misfortune 
to  one  memher  must  lie  in  causes  which  should  he 
examined  into  carefully.* 

Numbers  of  Clubsj  Sfc. 

In  concluding  this  part  of  my  suhject  I  would 
point  out  the  great  prevalence  of  the  reciprocal  sys- 
tOTi  on  parts  of  the  coast.  In  the  three  neighhouring 
ports  of  Sunderland,  North  Shields  and  South  Shields 
there  are  no  less  than  seventeen  cluhs  existing.  And 
in  making  the  foregoing  remarks  I  have  used  the 
rules  of  more  than  five-and-twenty  associations. 

Since  the  first  edition  of  this  work  a  cause  has 
come  into  Chancery,  in  which  the  rights  and  position 
of  an  assured  in  a  Mutual  Insurance  Association  are 
involved.  In  Hutchinson  v.  Wright  (Rolls  Court, 
April,  1858,)  a  part-owner  absolutely  assigned  his 
sixteen  sixty-fourths  of  a  vessel  to  a  co-owner  to  whom 
he  was  indebted,  and  who  held  the  remaining  shares 

*  It  may  be  observed ,  that  the  great  philosopher,  La  Place,  has 
remarked  on  what  are  called  "  runs  of  luck."  He  thinks  that, 
though  to  us  unaccountable  for  the  present,  thej  should  not  be  cast 
aside  as  mere  acciderUj  but  noted,  as  they  may  possibly  form  links 
in  the  chain  of  some  extensive  law, — the  footsteps  of  some  cause 
with  rarely  observed  phenomena, 
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of  the  ship.  The  first-named  person  was  insured  in 
the  Migible  Insurance  Association  of  North  Shields^ 
but  neither  party  gave  notice  to  the  Association  of  the 
transaction.  The  ship  was  lost,  and  the  Court  held 
that  the  assignor  could  recover.  From  which  it  would 
appear  that  in  spite  of  the  "  selling  clause,**  the 
assignor  having  a  good  interest  when  he  commenced 
his  insurance,  his  right  to  recover  remained,  in  spite 
of  the  assignment. 
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PAET  THE  SEVENTH. 


OF  ARBITRATION. 

It  has  been  seen  that  the  policy  is  the  instrument 
which  represents  the  contract  between  the  insurer  and 
the  assured.  In  its  language  it  is  obsolete,  in  its 
scope  it  is  contracted ;  it  is  too  long  to  be  simple,  and 
too  short  to  be  explicit.  In  its  continued  use  some 
expressions  are  conventionally  allowed  to  be  daily 
contradicted,  whilst  on  the  other  hand  a  question  of 
law  may  be  raised  on  almost  every  word  it  contains. 
Its  small  base  is  the  foundation  of  a  thousand  legal 
decisions;  and  each  new  judgment  delivered  leaves 
open  a  fresh  question.  Like  a  piece  of  old  china, 
it  is  venerable  from  the  number  of  its  mended 
fractures. 

Occasionally,  Insurance  Companies  in  assuming  it 
for  the  text  of  their  particular  contract  have  made  a 
few  timid  alterations  in  its  reading ;  they  strike  out 
its  pious  expressions,  and  insert  the  Running-down 
clause.  The  Clubs  or  Insurance  Associations  have 
gone  farther;  and  although  the  old  marine  policy 
generally  forms  part  of  their  contract,  it  appears  to 
be  retained  mainly  on  account  of  stamp-duty,  but  the 
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^^  Rules  ^  give  the  meaning  of  the  mutual  indemnifi- 
cation intended. 

The  claims  of  assured  persons  on  their  underwriters 
are  of  the  most  various  description.  Each  claim  is 
reduced  to  writing,  and  the  document  which  sets  it 
forth  is  called  the  Statement  or  the  Adjustment. 
Formerly,  before  commerce  had  expanded  into  its 
present  gigantic  proportions,  the  assured  used  to  make 
up  his  own  claim,  or  get  some  more,  experienced 
neighbour  to  do  it  for  him.  Afterwards,  certain  per- 
sons doing  business  at  Lloyd's  became  esteemed  for 
their  knowledge  and  experience  in  such  matters,  and 
to  them  were  entrusted  many  of  the  claims  to  get 
settled.  Until  about  forty  years  ago  the  business  of 
making  up  adjustments  was  combined  with  that  of  an 
insurance  broker ;  but  at  that  period  there  was  suffi* 
cient  business  to  establish  Average  Adjusting  as  a 
separate  profession.  There  is  a  great  objection  to 
having  statements  made  up  by  an  insurance  broker, 
as  there  would  be  in  having  them  arranged  by  an 
underwriter,  because  they  would  in  either  case  be  ex 
partCj  and  could  not  fail  to  be  differently  tinctured  in 
some  degree  with  the  pardonable  and  natural  views 
which  persons  take  who  see  the  same  object  from 
different  positions. 

The  persons  who  devote  themselves  to  this  pro- 
fession are  called  Average  Adjusters,  or  Average 
Staters.  In  the  majority  of  cases  they  decide  the 
questions  which  emerge,  and  they  make  the  numerous 
calculations  which  are  involved  in  claims  on  goods. 
The  position  of  the  Average  Stater  is  not  official  or 
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authoritative)  and  both  Underwriter  and  Assured 
ar#  at  liberty  to  dissent  from  his  decisions,  and  ridse 
questions  on  each  separate  case.  The  respective 
rights  of  two  parties  bound  by  a  contract  so  bus*^ 
ceptible  of  misunderstanding  as  that  of  the  policy  of 
insurance  are  necessarily  often  ill-defined|  and  become 
the  grounds  of  serious  discussion;  and  in  matters 
relating  to  marine  insurance  there  is  frequently  the 
collision  of  law  and  custom.  Then  there  is  the  con* 
sideration  of  foreign  codes  and  usage ;  for  altiiough 
English  underwriters  are  in  strictness  bound  only  by 
the  laws  of  our  own  country,  yet  our  system  may  be 
said  to  make  nutations  to  foreign  practice,  which  is 
too  large  and  important  to  be  ignored. 

Bome  remedy  is  therefore  required  for  the  settle* 
ment  of  disputed  claims  independently  of  the  ultimate 
appeal  to  law.  In  some  cases,  it  is  true,  a  legal 
decision  may  be  the  most  satisfactory  solution ;  but  as 
the  process  is  very  expensive,  and  the  position  of 
litigants  generally  indicates  or  leads  to  some  hostility 
of  feeling,  and  inasmuch  as  claims  are  very  numerous 
-—of  hourly  occurrence,  so  that  it  may  probably  be 
stated  that  a  claim  large  or  small  arises  upon  one 
policy  in  every  five  effected,  taking  the  various  trades 
together — ^a  constant  recourse  to  law  would  be  most 
undesirable,  and  must  eventually  overthrow  the  sys* 
tern  of  insurance.  Such  a  remedy  is  found  under  the 
head  of  Arbitration.  There  is  something  quite  con* 
dstent  with  friendly  feeling  in  offiBring  to  leave  to 
another's  decision  the  opposing  views  which  two  per*- 
sons  have  entertained  upon  a  difficult  subject.    And 
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when  it  is  borne  in  mind  how  seldom  questions  arising 
out  of  the  transactions  we  have  been  considering  are 
pure  and  simple,  or  resolve  themselves  into  the  mere 
form  of  "  yes  "  or  "  no,"  but,  on  the  other  hand,  how 
often  little  equitable  rights  are  found  on  both  sides 
and  accessory  matters  are  discovered,  which  have  to 
be  discussed  pro  and  con,  and  all  bring  in  their 
weight,  it  is  not  wonderful  that  arbitration  has  been  a 
favourite  resource,  and  has  been  a  valuable  reconciling 
medium  between  men  of  business. 

Number  of  Arbitrators. 

When  it  is  determined  to  leave  a  matter  to  arbi« 
tration  or  to  reference, — ^for  it  is  indifferent  which 
term  is  used,— ^the  first  step  is  to  decide  on  an  arbi- 
trator or  arbitrators.  Certain  qualifications  are 
necessary  in  those  who  accept  the  ofiBlce,  of  which 
integrity,  independence,  and  knowledge  of  the  subject 
about  which  the  disagreement  arises  are  the  principal. 
It  is  usual  either  to  have  the  case  decided  by  a  single 
arbitrator  or  by  three ;  experience  having  shown  that 
two  referees,  if  they  once  take  opposite  views,  might 
never  be  able  to  bring  the  matter  to  a  conclusion. 
For  as  the  award  would  require  to  be  signed  by  both, 
that  could  only  be  done  by  one  of  the  two  being 
induced  to  change  his  particular  ideas  and  being  won 
over  to  those  of  his  colleague.  Whenever,  therefore, 
two  arbitrators  are  named  it  is  alwavs  with  the  con- 
dition  that  they  may  or  must  choose  a  third,  or  an 
umpire,  otherwise  called  an  oversman,  or  by  another 
term  now  obsolete,  daysman.   The  distinction  between 
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a  third  arbitrator  and  an  umpire  is  this.  A  third 
arbitrator  is  a  person  who  sits  with  the  other  two, 
and  by  the  preponderance  of  his  opinion  brings  about 
a  conclusion ;  or  who  signs  the  award  with  one  of 
the  other  referees  in  cases  where  there  is  an  in- 
superable disagreement  of  views  between  the  two  first 
arbitrators  and  in  which  the  submission  gives  power 
that  the  award  may  be  signed  by  all  three,  or  in  case 
of  disagreement  by  any  two  of  the  arbitrators.  All 
three  of  the  referees  are  judges  and  have  equal 
authority,  but  practically  the  third  gains  a  little  more 
than  an  equal  share,  partly  from  the  concession  of 
the  other  two  and  from  being  the  object  of  choice 
by  the  original  referees,  which  selection  would  pro- 
bably result  from  the  greater  knowledge  or  ability 
which  he  was  known  to  possess  about  the  matter  in 
dispute. 

But  when  an  umpire  is  provided  for  by  the  sub- 
mission it  is  to  be  in  the  event  of  the  arbitrators 
'disagreeing ;  and  then  his  authority  is  to  commence. 
His  award,  signed  only  by  himself,  will  be  binding, 
and  he  has  to' hear  the  evidence  which  is  adduced 
by  each  side,  although  it  may  have  been  previously 
given  to  the  two  arbitrators.  It  may  however  be 
arranged  by  the  submission  that  the  umpire  is  excused 
from  taking  the  evidence  de  novo^  and  may  gather 
it  from  the  arbitrators'  notes.  I  shall  have  occasion, 
farther  on,  to  speak  more  particularly  of  the  umpire  s 
position  and  duty. 

Decisions  by  three  arbitrators  are  much  more  com- 
mon in  cases  which  are  not  referred  out  of  court  than 
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those  by  a  single  referee :  and  this  from  an  obvious 
reason,  viz.,  the  great  improbability  of  both  disputants 
selecting  or  agreeing  to  the  same  person  for  their 
nominee.  There  are,  however,  frequent  instances  of 
awards  made  by  one  referee,  and  matters  are  often 
referred  out  of  court  to  a  single  barrister,  accountant, 
&c.  The  practical  difficulty  arises  out  of  that  bias 
which  exists  or  is  supposed  to  exist  in  a  person  who 
is  nominated  by  his  own  friend  or  connection  in 
business.  The  man  who  nominates  him  may  have 
already  heard  him  express  an  opinion  on  the  subject 
which  would  be  favourable  to  his  cause.  Moreover, 
the  responsibility  to  the  single  referee  is  greater  than 
when  he  forms  one  of  three;  and  supposing  both 
parties  who  agree  to  refer  a  matter  to  him  be  equally 
associated  with  him  by  the  ties  of  friendship  or 
business,  he  may  object  to  giving  a  decision  which 
would  cause  one  of  the  two  to  be  the  loser. 

It  becomes,  therefore,  an  easier  matter  for  each 
party  disputing  to  name  a  separate  arbitrator,  because' 
it  does  not  require  the  assent  of  the  opponent  in 
doing  so.  It  is  true  that  in  proceeding  thus  the 
character  of  the  two  referees  becomes  essentially 
changed :  they  are  de  facto  advocates  or  partisans 
of  the  two  parties  who  select  them,  and  can  only 
by  a  fiction  be  supposed  to  sit  down  with  the  same 
independence  of  thought  and  feeling  to  discuss  the 
question  in  hand  as  if  they  were  unprejudiced  by 
feelings  of  friendship,  or  were  not  committed  to  some 
opinion  previously  given.  But  there  is  no  valid 
objection  to  this  course.    The  difficulty  is  rectified  by 
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the  appointment  by  themselves  of  a  third  arbitrator 
or  umpire.  When  he  is  fixed  on  every  question  is 
capable  of  solution,  because,  as  it  will  be  seen  here- 
after, the  signing  of  the  award  by  two  of  the  three 
is  sufficient  to  make  it  complete  and  binding ;  so  that 
in  every  case  the  umpire  can  either  decide  the  issue 
between  the  other  two  arbitrators,  or  give  his  casting 
vote  on  the  side  to  which  his  own  judgment  pre- 
ponderates. 

The  position,  then,  of  the  first  two  referees  becomes 
verv  similar  to  that  of  advocates  or  barristers  in 
court.  The  office  of  the  third,  or  umpire,  is  almost 
identical  with  that  of  a  judge.  As  there  is  no  longer 
any  delicacy  in  each  disputant  naming  a  person  on 
his  side  whose  views  he  already  knows  or  suspects, 
the  matter  is  likely  to  be  sifted  with  the  same  fulness 
and  severity  as  it  would  be  in  court.  The  whole 
rationale  of  the  system  of  trying  causes  and  of  having 
them  argued  before  a  judge  by  counsel,  who  are 
professedly  the  partisans  of  their  own  clients,  is  this ; 
that  men  are  not  all-sided;  they  cannot  see  round 
a  subject.  They  may  be  able  to  acquire  a  very 
perfect  knowledge  of  one  side  —  one  hemisphere ; 
they  will  become  so  impressed  by  what  they  consider 
the  truth  they  have  espoused  that  each  will  put  before 
the  judge  or  the  jury  one  side  of  the  contention 
with  a  completeness,  an  astuteness,  and  an  eloquence 
which  seems  convincing  until  his  adversary  argues 
on  behalf  of  his  client's  case  as  logically  and  as 
rhetorically.  What  then  ?  The  practised  and  inde- 
pendent judgment  of  the  court  has  had  laid  before 
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it  the  results  of  the  most  laborious  investigation  and 
the  discoveries  of  the  most  acute  eyes.  It  wants  but 
this  to  decide  according  to  law  or  equity. 

Of  course,  on  the  selection  of  the  umpire  will  very 
much  depend  the  result  of  the  arbitration.  Each 
referee  has  liberty  to  bring  forward  names  till  one 
has  been  chosen  who  is  unobjectionable.  It  may  be 
said  that  there  will  still  be  danger  of  bias  or  par- 
tiality. Possibly  so.  But  even  granting  this,  can 
any  means  be  shown  better  adapted  to  avoid  it? 
Men  are  men ;  but,  happily,  morality  and  honour 
are  well-recognised  codes  among  the  educated  classesi 
and  a  love  of  justice  to  some  extent  seems  to  rule 
in  every  heart.  Sometimes  much  good  is  done  by 
bringing  a  matter  in  dispute  to  a  close  even  though 
it  might  afterwards  be  shown  that  the  truest  result 
had  not  been  arrived  at. 

Arbitrators  must  know  how  to  proceed. 

But  another  qualification  required  in  an  arbitrator, 
besides  integrity  and  knowledge  of  the  subject  sub- 
mitted, is  that  he  should  know  the  modtts  operandi ; 
that  he  should  be  acquainted  with  the  steps  by  which 
he  is  to  proceed.  He  must,  at  least,  know  something 
of  the  office  and  position  he  takes,  and  the  danger 
of  making  false  steps.  An  award  very  laboriously 
made  may  be  utterly  useless  through  some  informality 
or  mistake.  An  award  which  was  intended  to  avoid 
law  proceedings  may  itself  be  carried  into  court  and 
be  fiercely  litigated.  Harpocrates  must  seal  the  lips 
of  the  arbitrator ;  for  a  single  inadvertent  disclosure 
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after  an  award  has  been  made  may  cause  the  upsetting 
of  all  that  has  been  done.  It  is  generally  desirable 
that  the  arbitrator  should  be  to  some  extent  practised ; 
and  he  should  be  able  to  scan  the  proceedings  with 
his  eye,  and  see  that  all  is  in  order. 

Legal  and  other  Assistance. 

In  arbitrations  of  importance  the  arbitrators  are 
often  attended  by  the  solicitors  of  each  side,  and  the 
documentation  and  formalities  are  performed  under 
their  superintendence  or  by  them.  Still,  looking  to 
arbitration  as  a  means  rather  to  avoid  law,  it  is  a 
good  thing  when  matters  can  be  safely  left  in  the 
hands  of  arbitrators  without  other  interference  or 
assistance.  A  middle  course  is  to  have  the  docu- 
ments drawn  by  one  or  more  public  notaries,  some 
of  whom  are  so  much  acquainted  with  what  is 
necessary  at  all  stages  that  they  are  quite  depositaries 
of  this  technical  learning.  In  some  submissions  to 
arbitration  the  absence  of  solicitors  is  expressly 
stipulated. 

What  Persons  may  refer. 

There  is  hardly  any  limitation  in  this  respect  with 
persons  who  are  interested  either  directly,  or  with 
powers  as  agents,  in  property  or  rights  :  and  in 
Goodson  V.  Brooke  it  was  held  that  a  person  who 
underwrote  policies  for  another  and  settled  losses  for 
him  had  an  implied  authority  to  refer  a  dispute  in 
reference  *  to  a  loss  to  arbitration.  So  attorneys  with 
a  general  power  to  act  for  their  clients  can  bind  them 
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by  a  reference ;  but  if  an  attorney  submits  without 
authority  he  alone  is  bound.^ 

Of  the  Submission. 

As  was  mentioned  when  speaking  of  the  Act  of 
Abandonment  (p.  245)  it  is  rather  the  spirit  and 
intention  of  the  parties  in  correlation  than  forms  of 
words  which  are  to  be  considered.  Indeed,  a  parol 
submission  may  be  made,  and  indirect  expressions 
may  bear  the  construction  that  they  submit  certain 
matters  to  arbitration.  But  it  is  of  great  advantage 
to  have  a  document  properly  drawn  out,  in  which 
are  stated  the  points  in  dispute  left  to  the  arbitrators* 
decision.  And  there  is  this  distinction  about  a  parol 
submission,  that  the  award  grounded  on  it  cannot 
be  made  a  rule  of  court ;  and  there  are  some  other 
inconveniences.  When  the  form  of  submission  is  an 
agreement,  it  requires  one  ordinary  agreement  stamp 
if  the  subject-matter  be  above  twenty  pounds:  and 
an  endorsement  on  it  to  enlarge  the  time  or  for  some 
other  purposes  requires  a  new  stamp.  Submissions 
are  also  made  by  mutual  bonds  with  proper  stamps, 
and  under  penalty ;  or  they  may  be  in  a  joint  bond 
to  the  arbitrator  covenanting  to  perform  the  award 
he  shall  make. 

As  to  the  immediate  effect  which  a  submission  has, 
the  mere  inchoation  of  a  reference  will  not  bar  an 
action  brought  on  the  subject*matter  of  it ;  nor  can  a 
provision,  such  as  a  clause  in  a  policy  that  all  dis- 

•  See  Mr.  Russeirs  valuable  "  Treatise  on  the  Power  and  Duty 
Of  an  Arbitrator/* 
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putes  shall  be  settled  by  arbitration,  deprive  courts  of 
common  law  of  their  right  of  judication.*  Neverthe- 
less if  the  matter  be  somewhat  advanced,  and  all 
parties  have  agreed  to  the  reference,  the  recent  Act 
of  17  &  18  Victoria  gives  power  to  the  court  in  which 
an  action  is  brought  to  stay  proceedings  in  the  Quit. 

It  is  very  common  in  the  rules  of  Insurance  Clubs 
to  introduce  what  is  called  the  Arbitration  Clause ; 
which  is  a  provision  intended  to  obviate  proceedings 
in  law  should  dissatisfaction  or  disputes  arise  on  the 
subject  of  claims.  In  some  clubs  it  is  even  made  a 
condition  precedent  to  an  action  at  law  that  the  ques- 
tion have  been  submitted  to  arbitration.  But  there 
is  a  question  how  far  such  a  clause  would  be  binding 
as  barring  an  action  in  law  brought  by  a  suffering 
member,  even  if  he  had  been  a  consenting  party  to  its 
introduction;  though  certainly  those  who  make  by- 
laws  are  usually  expected  to  abide  by  their  own  legis- 
lation. But  the  effects  of  such  an  obstacle  to  a  legal 
decision  might  be  felt  by  others  beyond  the  member 
who  claims,  individually,  and  the  law  is  slow  to  recog- 
nise a  principle  that  might  act  injuriously  to  innocent 
parties ;  and,  also,  it  does  not  with  a  very  good  grace 
affirm  an  arrangement  which  apparently  has  a  ten- 
dency to  oust  the  law-courts  of  their  jurisdiction. 
But  by  the  case  of  Scott  v.  Avery  the  court  did  not 
object  to  support  the  Arbitration  Clause  which  made 

*  Bnt  it  would  appear  by  Lord  Campbell's  judgment  in  Blyth  v. 
Lafone  (Queen's  Bench,  Jan.  1859),  that  if  an  agreement  to  refer 
be  contained  in  the  instrument  itself  out  of  which  the  dispute 
arises,  it  does  confer  on  the  superior  courts  the  power  to  stay  pro- 
ceedings in  an  action. 
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an  award  of  arbitrators  a  proceeding  step  to  a  law- 
suit.— (See  Appendix.) 

As  the  steps  in  a  reference  by  disputing  parties 
are  mutual,  and  are,  as  it  were,  'a  concession  for  the 
avoiding  of  strife,  the  matter  should  advance  on  both 
sides  pari  passu j  and  neither  side  is  to  take  or  receive 
any  advantage  which  the  other  has  not.  The  appoint- 
ment of  an  arbitrator  must  therefore  be  notified 
immediately  to  the  other  side ;  and  where  the  ap- 
pointment is  limited  to  a  certain  day  the  notification 
must  be  made  on  the  same  day. 

It  must  be  observed  that  there  is  a  verv  ffreat 
difierence  as  to  the  degi'ee  of  formality  necessary  to 
be  used  in  submissions  to  arbitration  when  they  do 
not  take  their  rise  lite  pendente — out  of  proceedings 
already  going  on  in  law  or  equity.  When  both  par- 
ties to  a  question  are  assured  of  the  good  faith  of 
their  opponent,  and  quite  agree  to  avoid  unpleasant 
discussion  by  letting  the  matter  be  settled  by  one  or 
more  arbitrators,  a  very  informal  manner  of  doing  it 
is  often  employed.  Thus  on  a  policy  of  insurance  it 
is  common  enough  to  write  simply, — "  We  agree  to 
refer  all  matters  in  dispute  to  the  decision  of  A- ;" 
or  "  to  the  decision  of  A.  and  B.,  with  power  to  them 
to  appoint  a  third."  And  we  shall  generally  find 
that,  in  contradiction  of  the  received  maxim  "  Fast 
bind,  fast  find,"  men  stand  to  agreements  more  cheer- 
fully which  are  protected  only  by  good  faith  and 
honour,  than  they  do  when  they  are  tied  to  them  with 
the  fetters  of  legal  exactness.  The  very  feeling  of 
being  bound   by  a  multitude  of  words  induces  the 
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thought  of  escape  by  flaws.    To  put  a  man  into  prison 
is  a  tacit  challenge  to  him  to  break  out  if  he  can. 

But  when  people  do  not  know  one  another  well, 
or  when  there  is  danger  of  disagreement,  exactitude 
becomes  the  best  and  shortest  road  to  a  conclusion ; 
nothing  is  gained  by  a  slipshod  manner  of  proceeding, 
and  it  is  desirable  to  secure  every  step  in  a  formal 
way. 

When  references  are  made  out  of  court,  it  is  com- 
mon to  agree  that  they  shall  be  made  on  "  the  usual 
terms  ;"  or  on  usual  terms  with  specified  limitations. 
It  will  be  of  service  to  know  what  the  law  holds  to 
be  "  usual  terms,"  and  a  summary  is  thus  given  by 
Mr.  Russell.  "  In  such  an  order  it  is  always  specially 
arranged  whether  its  terms  are  to  apply  to  matters  in 
the  cause  only,  or  are  to  extend  further.  Very  fre- 
quently all  other  matters  in  difference  between  the 
parties  are  referred  with  the  cause.  In  either  case, 
by  agreeing  to  a  reference  on  the  usual  terms  the 
parties  consent  that  the  arbitrators  shall  direct, 
whether  the  verdict  is  to  be  for  the  plaintiff  or  de- 
fendant, and  if  for  the  plaintiff,  for  what  amount  of 
damages  (not  exceeding,  however,  a  specified  amount) 
it  is  to  be  entered.  They  consent,  also,  that  the  costs 
of  the  cause  shall  abide  the  event  of  the  arbitrator  s 
decision  in  the  action,  but  that  the  costs  of  the  refer- 
ence and  award  shall  be  in  his  discretion.  Practi- 
cally, they  give  the  arbitrator  an  unlimited  time  for 
making  his  award.  The  death  of  either  party  is  not 
to  abate  his  authority.  They  agree  that  he  shall  have 
power  to  amend  the  record,  and  to  certify  as  a  judge 
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at  Nisi  Prius.  They  further  agree  to  do  whatever 
he  may  think  fit  to  direct  respecting  the  matters 
referred.  The  evidence  is  to  he  taken  on  oath.  It 
was  discretionary  with  the  arbitrator  to  examine  the 
parties  :  probably  this  term  will  be  omitted  in  futurOi 
as  the  parties  now  have  a  right  to  give  evidence. 
They  agreci  also,  to  produce  all  documents  relating  to 
the  matters  referred.  They  agree,  farther,  to  obey 
his  award,  and  to  bring  no  writ  of  error,  action  at 
law,  or  suit  in  equity,  respecting  the  matters  referred 
against  the  arbitrator  or  each  other.  They  consent, 
too,  that  if  either  of  them  wilfully  prevent  the  arbi- 
trator making  an  award,  he  will  pay  such  costs  to  the 
other  as  the  court  shall  think  fit,  and  that  if  either 
party  dispute  the  validity  of  the  award,  the  court  may 
refer  the  matters,  or  any  of  them,  back  to  the  arbi* 
trator  to  reconsider.  They,  lastly,  consent  that  the 
order  itself  may  be  made  a  rule  of  court."  * 

Of  subsequent  Proceedings* 

When  the  verbal  or  written  agreement,  the  deed  of 
reference,  or  the  bond  under  penalty,  has  been  made 
perfect,  and  an  entrance  is  effected  by  any  one  of 
these  doors  to  the  business  of  arbitration,  the  matter 
is  to  proceed  without  intentional  or  unnecessary  delay. 
In  the  more  formal  cases,  and  especially  those  referred 
out  of  court,  if  either  party  to  the  submission  causfe 
intentional  delays,  or  take  any  step  that  shall  inter- 
rupt the  progress  or  defeat   the  intention   of   the 

*  Bussell,  page  61. 
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reference,  he  lays  himself  open  to]  punishment,  which 
may  he  administered  in  two  or  three  different  ways. 

As  the  sitting  of  arhitrators  is  a  kind  of  little 
court  of  justice,  a  strict  and  serious  procedure  is  to 
be  observed,  worthy  of  the  high  purpose  of  the  ad- 
ministration of  justice  which  is  to  be  made  there. 
The  resemblance  to  the  tribunals  of  judicature  is 
stricter  than  it  is  at  first  imagined,  although  from  the 
economic  paucity  of  the  persons  taking  part  some  of 
the  actors  appear  in  more  than  one  character.  The 
umpire  is  the  true  judge — but  he  is  also  the  jury : 
the  two  original  referees  are  associate  judges,  but 
they  are  also,  to  some  extent,  advocates :  solicitors 
are  sometimes  really  present  in  person,  sometimes 
they  are  dispensed  with ;  then  there  are  the  witnesses, 
and  they  are  or  may  be  examined  on  oath.  Finally, 
the  award  itself  by  being  made  a  rule  of  court  be- 
comes invested  with  a  real  force,  such  as  surrounds 
the  formal  actions  of  equity  and  law. 

The  first  necessary  step  for  the  two  arbitrators  who 
have  been  appointed,  one  by  each  side,  is  to  agree 
upon  and  to  appoint  an  umpire.  In  most  cases  where 
three  referees  are  contemplated  this  is  a  proceeding 
necessary  in  limine ;  and  until  the  umpire  has  been 
selected  and  has  given  his  consent  to  act  no  other 
business  can  be  done  in  the  matter.  On  the  choice  of 
the  third,  or  umpire,  much  depends.  He  should  be  a 
man  of  perfectly  upright  character,  possessing  a  clear 
and  logical  mind,  and  generally  acquainted  vnth  the 
subject-matter  of  the  questions  to  come  before  him,  j 
It  is  not  to  be  insisted  that  he,  or  either  of  the  other 
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two  arbitrators,  is  to  be  without  interest  in  the  result 
of  the  arbitration.  This  could  scarcely  be  in  prac- 
tice,  for  men  of  business  are  so  affected,  directly  or 
indirectly,  by  decisions  for  or  against  their  cotempo- 
raries,  that  there  are  few  who  are  not  entangled  in 
the  web.  When  the  important  fact  of  the  umpire  has 
been  decided  his  nomination  is  written  on  whatever 
instrument  may  be  the  formal  submission,  and  then  it 
is  to  be  communicated  to  himself,  and  he  must  signify 
his  consent  to  act  with  his  co-referees  in  the  business. 
At  the  first  joint  meeting  of  all  the  referees  they 
will  take  the  initiative  by  reading  the  agreement  or 
other  form  of  submission  under  which  they  are  ap- 
pointed ;  they  will  observe  the  number  and  scope  of 
the  points  submitted  to  their  decision,  and  the  powers 
confen*ed  upon  them.  It  is  of  the  utmost  importance 
that  arbitrators  should  not  travel  out  of  the  record, 
or  introduce  in  their  award  questions  which  have  not 
been  left  to  their  adjudication.  They  will  take  notice 
how  the  costs  in  the  suit  (if  there  be  one)  and  the 
costs  of  the  reference  are  to  be  dealt  with  :  they  will 
see  what  limitation  of  time  is  made  for  them  to  per- 
fect their  award,  and  what  liberty  they  have  to  enlarge 
the  time,  if  insufficient.  If  the  submission  be  in  very 
general  terms,  so  as  to  leave  ^^  all  matters  and  ques- 
tions between  the  parties"  to  the  decision  of  the 
arbitrators,  it  will  scarcely  be  possible  for  them  to 
exceed  their  jurisdiction.  And  so  much  deference 
and  consideration  is  usually  shown  to  the  arbitrator  s 
tribunal  by  the  judges  and  courts,  so  beneficial  is  it 
felt  to  be  that  questions  relating  to  property  and  com- 
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mercial  matters  should  be  settled  in  a  quiet  and  non- 
legal  way,  that  a  liberty  is  allowed  to  arbitrators 
which  does  not  exist  in  more  solemn  tribunab ;   the 
referees  are  allowed  to  wander  at  pleasure  through 
the   domains  of  law,  equity,   civil  and  commercial 
canons  and  their  own  notions  of  abstract  justice ;  to 
decide  on  motives,  and  trace  out  rudimentary  inten* 
tions,  with  a  freedom  which  could  not  be  permitted  to 
regularly-constituted  courts.     Even  though  the  arbi- 
trators' decision  go  beyond  or  against  existing  laws, 
yet  if  it  be  arrived  at  in  bond  fide^  and  its  result  is 
not  mischievous  but  beneficial,  the  utmost  leniency 
will  be  shown  towards  an  award  thus  characterised, 
its  irregularities  will  be  condoned  and  its  extra-legal 
flights  be  supported.     With  a  sort  of  parental  indul- 
gence, Westminster  Hall  and  Lincoln's  Inn  encourage 
in  these  imperfect  benches  a  latitude  which  they  are 
themselves  denied.     But  this  concession  to  the  acts  of 
arbitrators,  having  a  design  to  facilitate  the  arrange- 
ment of  differences  between  contending  parties  and  to 
prevent  every  pair  of  disputants  from  rushing  into 
the  legal  forum,  must  not  encourage  rash  views  or 
laxity  of  procedure  on  their  part.     They  are  bound 
to  proceed  to  the  best  of  their  ability,  with  care  and 
caution,  according  to  established  formulae,  and  in  con- 
currence with  such  precedents  and  decisions  as  they 
can  discover  ;  for  it  is  certainly  not  the  way  to  bring 
a  dispute  to  an  end  for  the  referees  by  blunders  or 
laches  to  leave  the  result  open  to  be  ripped  up  by 
either  of  the  contending  parties. 

As  the  arbitrators  will  be  careful  to  confine  them- 
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selves  to  the  subject-matter  left  to  their  decision,  so 
they  will  carefully  observe  the  dates  between  which 
their  arbitrament  is  limited :  and  unless  there  is  some- 
thing in  the  submission  which  relates  to  prospective 
claims,  interest,  &c.,  they  will  not  exceed  the  question 
as  it  stood  on  the  day  on  which  the  submission  was 
signed.  Nevertheless,  it  may  well  be  left  to  them  to 
calculate  interest  up  to  the  time  of  the  award  being 
signed  or  paid,][or  to  deal  with  events  which  were  im- 
pending, but  not  matters  of  fact,  at  the  time  of  the 
signing  of  the  submission,  if  so  intended  by  the  con- 
tending parties.  And  as  to  the  costs  of  the  arbitration 
itself,  they  are  necessarily  future  and  yet  must  be 
dealt  with.  These  are,  however,  rather  an  incident 
of  the  matter  submitted  than  any  additional  matter, 
and  are,  therefore,  not  much  in  point. 

These  preliminaries  being  settled,  and  the  three 
arbitrators  having  met  together  on  an  appointed  day 
in  a  place  agreed  upon,  notice  of  time  and  place 
having  also  been  given  to  the  parties  concerned,  the 
arbitration  commences.  It  is  begun  without  form  or 
ceremony.  If  counsel  or  solicitors  attend,  they  may 
indeed  think  it  necessary  to  proceed  secundum  artem 
by  opening  the  case  and  stating  the  facts  on  either 
side  in  a  speech ;  but  when  the  matter  lies  entirely 
with  mercantile  men,  this  is  dispensed  with,  and  an 
immediate  inquiry  is  made  as  to  the  question  which 
the  parties  have  in  discussion. 

Yet  though  the  place  of  meeting  be  at  the  office  or 
rooms  of  one  or  other  of  the  arbitrators,  or  at  some 
tavern  or  public  room,  and  the  proceedings  be  divested 
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as  much  as  possible  of  superfluous  circumstance,  it 
must  be  remembered  that  the  arbitrators'  chamber  is 
nevertheless  a  miniature  court  of  justice,  and  the  pro- 
ceedings though  not  having  a  legal  appearance  should 
at  least  be  regular  and  businesslike.  I  have  already 
alluded  to  the  practical  bearing  of  an  arbitrator  being 
chosen  on  each  side  of  the  question.  As  there  can  be 
no  objection  made  on  the  part  of  A.  that  the  referee 
named  by  B.  is  B.'s  friend,  and  had  heard  a  great 
deal  of  B.'s  side  of  the  dispute  before  his  appointment, 
and  vice  versd  as  to  the  other  side,  so  it  must  neces- 
sarily happen  in  many  cases  that  one  arbitrator  comes 
^^ ell-informed  on  his  nominators  views  and  objects, 
and  the  other  comes  equally  prepared  on  behalf  of 
the  person's  interest  from  whom  he  received  his  ap- 
pointment. And  thus  little  time  need  be  lost;  the 
one  referee  is  able  to  give  a  clear  and  forcible  account 
of  the  transaction  es  parte,  showing  the  grounds  of 
his  nominator's  contention,  and  the  second  arbitrator 
shows  the  causes  and  reasons  against  what  has  been 
put  forward,  or  sets  out  his  nominator  s  claim,  and  so 
the  matter  is  fully  stated  for  the  information  of  the 
umpire,  and  is  ripe  for  an  entrance  into  the  docu- 
mentary and  vivd  voce  proofs.  Only  it  is  to  be  re- 
marked, though  this  siding  of  the  two  first  arbitrators 
is  a  fact  the  origin  of  which  is  in  human  nature,  they 
are  not  to  forget  their  character  of  judge,  whilst  it 
may  be  convenient  in  the  outset  for  them  to  speak 
somewhat  as  advocates.  They  will  do  violence  to 
their  simple  predilections  and  prejudice,  and  open 
their  ears  and  stimulate  their  judging  powers  to  give 
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a  faiir  aiid  impartial  consideration  to  the  facts  as  they 
will  be  discovered  as  the  arbitration  goes  on.  If  they 
do  not  do  this  they  are  ignorant  and  unworthy  of  their 
office ;  and  should  one  or  other  of  them  exhibit  by  his 
words  or  gestures  gross  partiality  or  a  predetermina« 
tion  to  wrest  the  cause  to  his  side,  it  may  offer  fair 
ground  for  the  parties  revoking  the  authority  given 
to  the  referees,  and  so  stopping  the  arbitration  from 
proceeding. 

The  greatest  fairness  therefore  is  to  be  studiously 
observed.  If  it  be  possible,  both  parties  should  be 
present  or  represented  whenever  evidence  is  given. 
All  that  either  party  has  to  say  should  be  said  not 
privately  to  one  of  the  arbitrators,  but  openly  at  a 
sitting  of  the  referees.  I  do  not  mean  to  say  that 
during  the  pendency  of  an  arbitration  a  referee  may 
not  converse  with  his  nominator  or  gather  information 
for  his  own  guidance  on  subjects  connected  with  the 
matter  in  hand.  For  these  little  courts  of  judicature 
are  eminently  practical  in  their  character,  and  seek 
to  arrive  rapidly  at  correct  conclusions,  and  not  to 
exhaust  themselves  with  technical  difficulties  and 
restrictions. 

The  evidence  is  taken  in  the  usual  manner,  and 
the  witnesses  are  examined  either  on  oath  or  without 
that  solemnity.  Arbitrators  have  power  to  administer 
oaths  to  witnesses,  but  it  is  not  invariably  done  ;  for  it 
frequently  happens  that  both  parties  to  a  reference 
are  satisfied  with  the  mere  assertions  of  the  persons 
examined ;  and  this  may  the  more  often  be  th&  case 
on  account  of  arbitrations  being  resorted  to  very  much 
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in  questions  relative  to  custom  of  trade,  state  of  ac-^ 
count,  usage  of  Lloyd's,  &c.,  when  the  facts  are  not 
so  much  disputed  as  is  the  practical  hearing  of  certain 
speculative  principles.  It  is  also  frequently  left  to 
the  opposite  parties  to  the  arhitration  to  produce 
evidence  and  witnesses  in  support  of  their  case,  hut 
when  a  reference  is  made  hy  rule  or  order  of  court 
the  attendance  of  witnesses  is  rendered  compulsory 
hy  an  Act  passed  in  the  third  and  fourth  years  of 
William  IV.  It  may  be  added  that,  again,  in  regard 
to  the  oath  the  arbitrator  is  not  hound  to  use  any 
specified  form  in  administering  it. 

In  proceeding  with  the  award  the  arbitrators  should 
go  on  with  due  diligence,  yet  not  with  unseemly  haste. 
It  is  a  gratification  to  most  persons  to  be  allowed  to 
say  out  what  they  have  to  say,  and  to  be  listened  to 
with  attention.     Arbitrators  should  not  go  to  a  con- 
clusion per  saltumy  but  hear  what  each  side  has  to 
adduce.     Mr.  Bussell,  in  the  Treatise  already  men- 
tioned, recommends  '^  as  a  general  practice,  that  the 
arbitrator  should  carefully  take  notes  in  writing  of 
everything  material  stated  by  the  witnesses,  in  order 
that  he  may  be  enabled  to  do  full  justice  between  the 
parties,  by  going  over  the  whole  collectively  and  de-  i 
liberately,  by  accurately  comparing   what  a  witness' 
says  at  first  with  what  he  admits  on  cross-examina- 
tion, and  what  one  witness  states  with  what  a  second 
witness  deposes  to.     Even  if  the  case  is  so  short  that 
the  arbitrator  can   safely  trust  io  carrying  all  >  the  j 
evidence  in  his  head,  it  is  advisable  that  there  should  , 
be  written  minutes  of  the  evidence  in  case  any  ulterior  1 
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proceeding  be  taken  on  the  award,  and  the  arbitrator 
be  required  to  give  information  respecting  the  pro- 
ceedings before  him."  (P.  189.) 

Limitation  of  Time. 

It  is  important  and  desirable  in  most  cases  that  an  \ 
award  which  is  to  put  an  end  to  strife  should  be  made  / 
within  a  reasonable  time.  There  are  other  obvious 
reasons  where  the  time  should  not  run  on  indefinitely, 
such  as  the  chances  of  the  death  or  the  solvency  of 
parties,  the  fluctuating  value  of  property,  the  interest 
of  money,  and  the  like.  It,  therefore,  forms  part  of 
many  or  most  submissions  to  appoint  a  fixed  time 
within  which  the  award  must  be  made.  But  it  is  a 
mistake  to  suppose  that  a  limit  of  time  is  invariably 
necessary.  Its  introduction  is  optional,  and,  on  the 
whole,  advisable.  If  no  limitation  be  made  in  the 
submission  the  power  of  the  arbitrators  is  abrogated 
by  the  following  three  acts ;  viz.  the  making  of  the 
award,  the  revocation  of  arbitrators*  office  and  powers 
by  one  or  both  of  the  parties,  or  the  death  of  the 
arbitrator.  In  common  law,  set  limits  have  been 
fixed  as  to  time.  In  other  arbitrations,  if  a  limitation 
of  time  have  been  made  in  the  submission  it  must  be 
adhered  to,  and  it  is  as  binding  on  the  arbitrators  as 
any  other  condition  would  be. 

But  the  restriction  as  to  time  introduced  in  the 
submission  is  usually  accompanied  by  a  power  granted 
to  arbitrators  that  they  may  enlarge  the  time  if  neces- 
sary :  so  that  it  does  not  seem  to  amount  to  much« 
That  power  must  only  be  exercised  during  the  cur* 
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rency  of  the  functions  of  the  arbitrators  as  originally 
prescribed ;  i.  e.,  "^neither  before  they  were  actually 
empowered,  nor  after  the  limited  time  has  expired. 
Thus,  as  to  the  wrong  exercise  of  the  power  by  anti- 
cipation;  if  the  appointment  of  a  third  arbitrator, 
or  umpire,  be  a  condition  precedent  to  making  the 
award,  the  enlargement  of  the  time  cannot  be  made 
by  two  out  of  the  three,  it  must  be  made  after  the 
appointment  of  the  umpire.  The  power  to  enlarge  is 
lost  if  the  arbitrators  suffer  the  last  day  originally 
named  to  slip  without  writing  on  the  submission  that 
they  enlarge  the  time ;  and  although  the  power  of  the 
arbitrators  may  seem  to  revive  by  both  parties  to  the 
reference  agreeing  after  the  expiry  of  the  original  time 
that  there  should  be  an  enlargement,  it  is  virtually 
makingan.ws.bau»i.B,a,^<.eLi..^afresh.Ua,p 
As  to  the  form  in  which  the  enlargement  is  made, 
it  is  immaterial ;  and  it  has  been  held  that  a  verbal 
enlargement  made  by  the  arbitrators  and  not  dissented 
from  by  the  parties  was  a  valid  enlargement ;  but  in 
general  it  should  be  made  in  writing.  A  power  onco 
given  to  enlarge  the  time  may  be  exercised  by  the 
arbitrators  in  a  succession  of  acts,  it  is  not  confined 
to  one  performance.  In  cases  referred  out  of  courts 
the  court  can  itself  enlarge  the  time,  even  though  the 
arbitrators  do  not  do  so.  Mr.  Russell  quotes  an 
authority  in  stating  that  when  "  months "  are  only 
spoken  of  for  limiting  time  without*  explaining  whsit 
sort  of  month  is  intended,  lunar  months  are  to  be 
taken.  I  confess  I  feel  some  doubt  about  this ;  ginee 
in  common  parlance  when  we  mention  months  we 
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are  generally  understood  to  mean  the  months  of  the 
calendar. 

Arbitrators*  Powers  rescinded. 

The  powers  of  the  arbitrators  may  be  revoked  and 
annulled  by  the  withdrawal  of  the  authority  by  the 
parties  to  the  submission.  This  may  be  rendered 
necessary  by  the  arbitrator  showing  himself  an  unfit 
man,  or  that  he  is  actuated  by  private  and  personal 
motives.  But  by  the  Act  3  &  4  William  IV.,  when 
a  submission  is  made  a  rule  of  court,  a  revocation  by 
one  of  the  parties  will  not  be  allowed  unless  by  leave 
of  court.  And  the  reason  for  this  is,  that  the  power 
in  the  referring  parties  to  revoke  has  been  much 
abused.  It  was  an  easy  escape  for  one  of  the  two 
referring  parties,  the  one  who  discovers  through  some 
channel  that  the  award  is  to  be  made  against  him,  to 
revoke  his  authority  and  thus  stultify  the  proceedings 
and  prevent  an  award  being  made. 

When  a  female  is  party  to  a  reference  her  marriage 
revokes  the  authority  she  had  given  to  the  arbitrators. 
This  is  on  the  well-known  principle  of  the  female  s 
individuality  merging,  by  marriage,  in  her  husband ; 
and  it  acts  as  her  death  would  do.  The  death  of  one 
of  two  parties  to  a  reference  will  dissolve  the  arbi- 
trators' authority  and  terminate  proceedings,  unless 
this  contingency  has  been  specially  provided  against 
in  the  submission.  The  death  of  one  of  the  arbitra- 
tors would  in  general  practically  revoke  the  powers  of 
the  remaining  two ;  and,  as  in  the  case  of  the  death 
of  a  juror,  proceedings  must  begin  de  novo :  for  all 
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the  arbitrators  must  be  cognizant  of'all  the  evidence 
and  case  equally.  The  bankruptcy  or  insolvency  of 
either  of  the  parties  to  the  reference  does  not  neces- 
sarily revoke  the  arbitrator  s  authority. 

"  When  one  submission  includes  several  parties  on 
the  same  side,  who  have  each  of  them  separate  inte- 
rests,  the  death  of  one  avoids  the  submission  only  as 
to  him.  Thus  when  the  owners  of  a  ship  and  the 
several  freighters,  who  had  distinct  interests  in  the 
cargo,  submitted  some  differences  which  had  arisen  to 
arbitration,  it  was  holden  that  the  death  of  one  of  the 
freighters  before  the  award  made  affected  it  only  as 
to  him,  and  was  no  revocation  as  to  the  others."* 

Inquiries  by  Arbitrators  for  their  own  Outdance. 

The  particular  selection  of  an  arbitrator  is  usually 
on  account  of  the  knowledge  of  the  subject  in  ques- 
tion which  he  is  supposed  to  possess,  or  from  the 
integrity  of  his  character.  It  is  very  possible  for  a 
man  to  be  upright  and  to  have  a  fair  general  acquaint- 
ance with  the  subject  in  dispute,  and  yet  require 
technical  information  on  certain  points.  These  may 
not  be  questions  of  fact  such  as  are  put  in  evidence, 
but  opinions,  and  the  results  of  personal  observation 
through  a  course  of  years,  or  other  information  which 
the  arbitrator  finds  necessary  to  form  his  own  judg- 
ment.  No  doubt  he  is  at  liberty  to  avail  himself  of 
all  means  of  information  within  his  reach,  and  to 
make  exact  inquiries  when  his  own  knowledge  is  in- 
sufficient.    Besides  the  evidence  relating  to  facts,  he 

*  Russell,  page  167. 
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may  confirm  or  modify  his  own  views  by  having 
recourse  to  books  and  skilled  persons.  At  the  same 
time,  whilst  availing  himself  of  their  knowledge  and 
views,  he  is  not  to  delegate  his  own  office,  that  of 
judging  and  determining,  himself,  the  points  submitted 
to  him.  Nay,  arbitrators  must  not  delegate  their 
personal  authority  even  to  each  other,  although  one  of 
them  be  eminently  qualified  from  his  knowledge  to 
almost  decide  the  point.  Thus,  suppose  in  a  shipping 
case  two  merchants  were  to  call  in  a  third  on  account 
of  his  special  knowledge  of  the  subject,  as,  for  instance, 
a  shipbuilder  on  a  point  of  construction,  or  an  ex-ship- 
master on  subjects  of  navigation,  &c. ;  yet  the  other 
arbitrators  must  not  place  the  decision  of  the  question 
in  his  hands  when  he  is  only  a  third  assessor,  although 
they  would  do  so  if  he  were  an  umpire.  Nevertheless, 
they  would  be  very  much  guided  by  the  views  stated 
by  the  third  arbitrator,  but  the  principle  of  a  joint 
conclusion  is  to  be  upheld. 

Umpire. 

The  distinction  between  an  umpire  and  a  third 
arbitrator  has  already  been  briefly  alluded  to.  Whilst 
a  third  arbitrator  assists  the  other  two,  and  his  vote 
or  opinion  will  make  a  majority  where  there  is  an  in- 
superable difference  between  the  first  two  referees,  an 
umpire  is  clothed  with  independent  powers  and  has  a 
separate  action.  He  is  to  decide  alone,  should  the 
arbitrators  differ.  A  third  arbitrator  reconciles  the 
discordant  views  of  his  colleagues,  or  decides  between 
them;  but  the  umpire  decides  between  the  original 
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parties  to  the  reference.  He  has  to  begin  the  case  again, 
he  examines  the  witnesses  himself,  except  when  the 
parties  agree  that  he  should  take  the  evidence  already 
collected  by  the  arbitrators,  from  their  notes ;  he  makes 
his  award  without  reference  to  any  which  the  arbitrators 
may  have  drawn,  and  his  award  is  to  be  complete,  and  to 
comprehend  in  itself  all  the  points  in  dispute,  although 
upon  some  of  them  the  two  arbitrators  were  unanimous. 
It  appears  that  the  appointment  of  an  umpire  by 
parol  is  sometimes  sufficient,  although  I  must  add 
that,  in  all  cases  when  proceedings  are  already  by 
documents  it  is  safer  and  more  conclusive  to  have 
written  evidence  of  his  appointment,  and,  indeed,  to 
have  documentary  proof  of  all  steps  in  the  business. 
If  the  deed  of  submission  to  two  arbitrators  be  silent 
as  to  the  appointment  of  an  umpire,  the  present  law 
gives  the  power  to  appoint  one  themselves ;  but  if  the 
submission  contains  any  provision  on  that  subject  they 
are  not  permitted  to  run  counter  to  it. 

Regularity  of  Proceedings  and  the  Reverse. 

Propriety  and  regularity  must  characterize  the  pro- 
ceedings of  a  reference.  There  must  be  a  carefiil  at- 
tention to  perfect  justice  and  impartiality  towards  all 
parties.  The  referees  require  to  bear  in  mind  that 
their  office  is  to  terminate  contention ;  also,  that  it  is 
not  a  difficult  matter  to  upset  an  award  on  the  score 
of  irregularity :  and  therefore  it  is  their  duty  to  make 
such  an  award  as  will  be  good  and  consequently 
effective, — otherwise  all  their  labour  may  prove  not 
only  useless  but  mischievous. 
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With  an  eye  to  such  exactitude  the  arbitrators  will 
only  take  evidence  when  both  parties  are  present : 
this  gives  the  opportunity  of  cross-examination,  or  at 
least  a  rigorous  investigation.  But  then  it  is  not 
permitted  to  one  of  the  parties  who  have  signed  a 
submission  to  act  vexatiously  or  to  frustrate  the  justice 
which  would  be  done,  by  absenting  himself  from  the 
meetings  after  having  been  duly  notified  of  them. 
Should  he  do  this  the  arbitrators  will  give  the 
absentee  notice  of  their  intention,  and  will  then 
proceed  with  the  reference  without  him.  Such  pro- 
ceedings are  called  ex  parte.* 

Should  the  arbitrators,  without  bad  intention, 
deviate  somewhat  from  regularity,  so  that,  in  conse- 
quence, their  award  might  in  strictness  be  set  aside, 
the  prejudicial  effect  of  such  irregularity  may  be  done 
away  by  the  sanction  of  the  parties  to  the  reference, 
and  this  either  by  word,  or  even  by  such  conduct  as 
is  significant  of  their  assent  to  the  irregular  course  of 
the  proceedings. 

Drawing  the  Awards  Sfc. 

When  the  arbitrators  have  come  to  their  decision 
on  the  one  or  several  points  submitted  to  them,  they 
put  the  results  of  their  judicial  inquiries  into  a  form 
called  the  Award.  This  is  either  drawn  by  a  solicitor, 
a  notary,  or  in  many  cases  it  is  done  by  themselves. 

•  In  Tryer  v.  Shaw  (Exchequer,  May,  1858),  where  one  party 
to  an  arbitration  went  away  prematurely,  under  a  mistaken  suppo- 
sition that  there  would  be  notice  of  another  meeting,  and  the  arbi- 
trator made  his  award  ex  parte,  the  Court  would  not  disturb  the 
award. 
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When  a  solicitor  or  a  notary  is  employed  to  draw  the 
award  it  should  not  be  the  same  person  who  drew  the 
submission,  inasmuch  as  his  being  acquainted  with 
the  beginning  and  the  end  of  the  transaction  would 
be  putting  a  power  in  his  hands  which  might  be 
turned  to  an  improper  purpose ;  and  until  an  award 
is  taken  up  and  published  secrecy  is  all  important.  If 
the  reference  was  to  three  persons  all  are  to  sign  the 
award.  They  are  to  sign  it  together  at  the  same 
time  and  place ;  the  principle  of  unity  of  opinion  and 
action  is  to  be  maintained  to  the  latest.* 

But  one  of  the  arbitrators  may  entertain  so  strong 
a  feeling  against  the  award  that  he  may  refuse  to  sign 
it.  That  case  is  usually  provided  for  by  the  submis- 
sion containing  a  provision  which  allows  any  two  of 
the  arbitrators  to  sign  the  award ;  so  that  the  award 
may  be  good  and  binding  although  only  two  out  of 
three  signatures  are  appended  to  it.  If,  however,  the 
submission  do  not  contain  this  proviso,  the  award 
would  not  be  valid  unless  cotemporaneously  signed  by 
the  three  referees.  If  one  of  the  arbitrators  stays 
away  from  the  place  where  the  other  two  are  met  to 
sign,  due  notice  must  be  sent  him  of  the  intended 
meeting  ;  and  then,  if  he  persists  in  segregating  him- 
self from  his  colleagues,  the  signatures  of  the  other 
two  will  be  enough  to  give  force  to  the  award. 

*  But  in  Anning  v.  Harilej  (Exchequer,  Jan.,  1858),  the  Court 
upheld  an  award  in  spite  of  some  irregularities  in  signing  and 
taking  evidence,  but  inTolving  no  misconduct  of  arbitrators :  and 
it  preferred  sending  it  back  to  the  referees  for  rectification.  And 
in  doing  this  it  was  held  that  there  was  no  necessity  for  notices  to 
the  parties. 
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When  the  award  is  once  signed  the  arbitrator's 
power  ceases.  He  cannot  amend  his  award  or  add 
anything  to  it.  It  is,  as  it  were^  out  of  his  reach,  and 
he  may  not  even  correct  clerical  errors  in  it,--not 
.yen  .L  a  nOstake  „  gi™,  to  the  writtag  a  ™«.™g 
directly  opposite  to  that  which  the  arbitrators  in- 
tended it  should  have,  and  which  error  could  be 
clearly  shown  to  be  one. 

The  award  must  embrace  and  deal  with  all  the 
points  submitted  to  the  arbitrators.  It  must  not 
decide  questions  not  left  to  the  arbitrator's  judgment, 
nor  give  a  decision  apart  from  the  question  submitted. 
Thus,  in  a  rather  recent  boundary  question,  when  it 
was  left  to  the  King  of  Holland  to  decide  whether 
the  boundary  was  to  be  a  range  of  hills,  A,  or  a  range 
of  hills,  C,  and  the  royal  arbitrator  decided  as  to 
neither  of  them,  but  named  a  third  and  intermediate 
line,  B,  for  the  boundary,  his  award  was  rejected, 
because  it  was  not  left  to  him  generally  to  state  where 
he  thought  a  boundary  should  be,  but  only  which  of 
two  lines  he  adjudged  to  be  the  boundary. 

^^  The  award  must  always  go  to  the  point  in  dis- 
pute,  and  is  not  to  substitute  some  other  alternative 
as  a  settlement  of  the  question." 

I  am  obliged,  however,  to  state  that  there  is  a  good 
deal  of  conflict  in  the  judgments  relative  to  awards ; 
so  that  after  having  apparently  distinguished  a  prin- 
ciple, there  is  found  to  be  a  deduction  from  the  cer* 
tainty  by  one  or  more  decisions  opposing  the  general 
doctrine.  Thus,  though  I  have  mentioned  above  that 
it  is  out  of  the  power  of  the  arbitrators  to  alter  or 
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correct  an  award  once  complete,  yet  we  shall  here^* 
after  see  that  under  certain  circumstances  awards  are 
remitted  to  those  who  made  them,  for  emendation. 
Again,  although  it  has  heen  shown  that  anxious  care 
is  necessary  to  guard  against  error,  excess,  or  defect 
in  the  award  and,  indeed,  in  each  step  of  the  pro- 
ceedings, yet  such  leniency  has  sometimes  heen  shown 
by  the  Court  respecting  small  errors  committed  in 
drawing  an  award,  as  to  give  one  the  impression  that 
these  little  mistakes  do  not  interfere  with  the  sub* 
stantiality  of  the  award.  Mr.  Russell  says  on  this 
point,  ^^  A  close  examination  of  the  cases  compels  one 
to  say  that  one  uniform  principle  has  not  been  adhered 
to  as  to  the  consequences  of  a  mistake.  Greater  lati-« 
tude  was  allowed  formerly  in  reviewing  the  arbitrator's 
judgment  than  the  courts  would  be  disposed  to  admit 
at  present."  So,  in  general,  errors  appearing  on  the 
face  of  an  award  will  cause  it  to  be  set  aside ;  yet 
in  a  very  late  case*  where  there  was  an  omission 
made  in  respect  of  the  costs  of  sending  the  award 
back,  the  court  supported  the  award,  and  would  not 
suffer  it  to  be  quashed  by  an  error  that  lay,  as  it 
were,  on  the  surface,  and  did  not  go  to  the  subject- 
matter  so  as  to  taint  that* 

Nevertheless,  I  think  we  may  say  that  a  gross  error 
should  affect  the  award,  particularly  if  the  arbitrators 
themselves  admit  that  they  were  misinformed  or  other- 
wise  mistaken.     On  the  other  hand,  decisions  might 

*  Bell  V.  Postlethwaite,  (Queeu^s  Bench,  1856).  And  in  Kendil  v, 
Merrett,  the  Court  went  so  far  aa  to  alter  the  Order  of  Reference 
after  the  Award  had  been  made. 


428  ARBITRATION* 

be  quoted  to  show  the  disinclination  which  courts  of 
law  and  equity  have  to  disturb  awards  when  made ; 
and  they  shelter  themselves  under  the  assertion  that 
courts  have  no  jurisdiction  to  correct  the  mistake  if 
there  were  one.  If  this  assertion  proceeds  from  the 
notion  of  arbitrators  being,  pro  tempore^  a  sort  of 
judges  of  Nisi  Prius,  the  delicacy  seems  to  me  over- 
strained, because  the  decisions  of  regular  courts  can 
be  appealed  or  carried  into  other  superior  courts; 
and,  much  as  the  system  of  arbitration  is  to  be  up- 
held as  a  less  expensive  method  of  ascertaining  and 
enforcing  rights,  yet  this  would  be  to  erect  the  arbi- 
trator s  court  to  a  position  superior  in  this  important 
respect  to  that  of  the  regularly-constituted  tribunals. 
There  is  no  disposition  among  judges  now  to  in- 
crease litigation.  There  was  a  time  when  the 
unwholesome  system  of  allowing  judges  to  receive 
remuneration  by  fees  led,  as  a  natural  consequence, 
to  the  desire  to  draw  the  largest  quantity  of  business 
to  their  courts,  and,  conversely,  induced  a  great  jea- 
lousy of  any  attempt  *to  oust  the  courts  of  their 
jurisdiction/  •  With  a  fixed  stipend,  and  that  imma- 
culate character  which  happily  invests  the  judicature 
of  this  country,  no  such  desire  to  increase  litigation 

*  It  is  certain  that  in  fonner  times  a  stronger  suasion  even  than 
fees  was  used  with  judges.  There  were  secret  gifts, — such  as  eclipsed 
the  glory  of  the  great  Lord  Bacon.  Allusions  both  to  fees  and 
bribes  are  to  be  found  in  the  cotemporaneous  literature.  Thus 
Jeremy  Taylor,  in  the  seventeenth  century,  says,  "  And  some 
judges  have  lessened  themselves  by  fear  and  cowardice,  by  bribery 
and  flattery,  by  iniquity  and  compliance  ;  and  where  they  have  not, 
yet  they  have  notices  of  few  causes,^* 
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now  exists  in  the  minds  of  judges.  They  find  labour 
enough  in  disposing  of  the  business  which  necessarily 
comes  before  them,  and  are  sincerely  desirous  to  see 
contentions  between  parties  arranged  by  arbitration 
or  any  other  means  outside  the  walls  of  the  court- 
They,  therefore,  give  the  utmost  encouragement  to 
what  has  been  called  the  domestic  tribunal;  and  in 
the  case,  lately  tried,  of  Scott  v.  Avery,  allowed  a 
club  rule  to  have  effect,  although  that  rule  made 
arbitration  a  condition  precedent  to  legal  action, — a 
previous  step  interposed,  on  which  the  strife  might 
frequently  expire. 

Therefore  it  is  that  the  losing  party  cannot  appeal 
to  a  court  of  law  or  equity  from  an  award  of  arbitra- 
tors. Courts  will  not  take  cognizance  in  that  manner. 
Flaws  may  be  found,  the  regularity  of  proceedings 
may  be  impeached,  and  grounds  may  be  established 
by  which  the  award  may  be  upset.  But  the  chain 
which  a  disputant  himself  placed  in  the  hands  of 
arbitrators,  if  once  properly  fastened  round  his  neck, 
courts  will  not  unshackle.  A  court  will,  however, 
go  to  the  extent,  having  first  the  consent  of  both 
parties,  of  inquiring  of  the  arbitrator  the  grounds 
of  his  decision.  If  it  were  found  then  that  it  had 
proceeded  in  some  gross  error  or  misapprehen- 
sion^  I  conceive  it  might  lead  to  the  award  being 
quashed. 

With  the  same  view  of  the  desirableness  of  sup* 
porting  awards,  the  court  will  dissect  the  arbitrator's 
written  decision,  and  separate  the  good  it  contains 
from  the  bad.   So  that,  like  some  other  documents,  an 
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award  may  be  good  in  part  and  bad  in  part ;  and  the 
circumstance  of  its  mixed  character  will  not  by  neceS'* 
sity  defeat  the  whole  instrument,  but  the  portion 
which  can  be  sustained  will  be  severed,  and  will  hare 
force. 

An  award  is,  notwithstanding  its  privileged  cha-* 
racter,  not  indestructible  :  and  it  may  be  bad  enough 
in  itself  to  be  set  aside ;  as  if,  for  example,  it  be  proved 
that  a  &ct  submitted  is  not  decided  by  it.  It  is 
obvious  that  a  procedure  which  is  intended  to  be  an 
end  of  controversy  must  not  itself  be  vague,  incom^ 
plete,  or  indefinite,  for  in  such  a  case  it  fails  signally 
in  its  primary  intention  and  its  beneficial  use. 

Fiyrm  of  the  Award. 

As  to  the  form  in  which  the  award  is  given,  it  is 
as  various  as  the  forms  of  submission,  or  the  course  of 
the  proceedings.  .  It  is  regulated  very  much  by  the 
circumstances  which  gave  birth  to  it.  It  may  be  by 
parol,  or,  if  written,  it  may  consist  of  a  few  words 
signed  by  the  arbitrator  or  arbitrators  without  pre- 
amble. On  the  other  hand,  the  submission  may  have 
been  exact,  the  reference  may  have  been  out  of  court, 
the  arbitrator  a  barrister,  the  subject-matter  intricate, 
the  disputants  angry,  solicitors  may  have  attended  the 
proceedings,  and  counsel  been  heard  at  the  meetings. 
In  this  case  the  award  will  of  necessity  require  to  be 
all-fours  with  the  preceding  steps  in  form  and  exact- 
ness. It  will  be  introduced  by  a  preamble  which  will 
specify  the  matters  in  difference  left  to  the  arbitartor  s 
decision.     ^^  Any  provisions  of  the  submission  which 
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are  necessary  to  warrant  particular  directions,  as,  for 
instance,  respecting  costs,  or  saying  what  should  be 
done,  ought  to  be  set  forth.  It  is  not  necessary  that 
the  award  should  specify  what  the  matters  in  differ- 
ence are;  but  as  questions  difficult  of  proof  may 
sometimes  arise  long  after  the  award  has  been  made, 
whether  certain  matters  were  matters  in  difference  at 
the  time  of  the  submission,  it  has  been  recommended 
as  a  convenient  course  in  many  cases  that  the  recital 
should  specify  the  subjects  in  difference,  and  that  the 
disposing  part  of  the  award  should  refer  to  them; 
because  in  an  action  subsequently  brought  on  any  of 
the  matters  referred,  the  award  would  then  give  a 
complete  and  indisputable  defence.**  *  After  such  a 
preamble  the  arbitrators  will  probably  for  their  own 
justification  and  for  the  support  of  their  award, 
declare  that  they  have  made  it  ^^  of  and  concerning 
the  premises." 

But  it  is  not  even  imperative  that  the  award  should 
be  made  in  writing,  unless  so  specified  in  the  submis- 
sion. It  may  be  delivered  by  word  of  mouth  and  yet 
be  valid.  This  kind  of  award,  however,  will  rarely 
be  advisable ;  and  as  words  uttered  may  be  misunder- 
stood or  misreported,  it  will  be  generally  the  desire 
of  the  arbitrator  as  well  as  the  parties  submitting, 
that  the  exactor  method  of  writing  should  be  used ; 
nay,  the  litigants  would  consider  a  written  award  their 
due,  though  not  specified  in  the  submission. 

If  the  award  be  formal,  or  likely  to  be  brought  into 
court,  it  is  incumbent  that  it  should  be  stamped.  It 
*  Rusiell  on  <<  Power,  &c.,  of  Arb./*  252. 
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is  not  necessary,  however,  that  it  sho^uld  be  written  on 
stamped  paper, — it  may  be  stamped  at  any  time  sub- 
sequently. 

Of  Publication  and  Delivery. 

It  is  often  a  stipulation  that  the  award  shall  be 
published.  Whatever  may  have  been  the  original 
of  the  word  "publication,"  a  very  limited  publicity 
now  suffices.  Any  act  that  can  be  called  public,  after 
the  award  is  made,  will  fulfil  the  condition, — such  as 
reading  it  over  to  the  persons  who  attest  the  arbitra* 
tors  signature.  The  publication  is  the  completion 
and  termination  of  the  arbitrator's  functions,  and  it 
may  sometimes,  for  certain  purposes,  stand  in  lieu  of 
notice  and  delivery  to  the  contending  parties.* 

To  avoid  the  stamp  duty  or  from  other  motives  the 
arbitrators  sometimes  give  a  certificate  instead  of  an 
award.  This  is  rather  substituting  one  form  for 
another  than  effecting  any  material  object. 

The  award  being  thus  completed,  it  remains  that 
it  be  delivered  into  the  hands  of  the  parties  con- 
cerned. The  arbitrator  keeps  possession  of  the  award 
and  documents  until  the  coste  of  it  are  paid  to  him : 

*  Lord  St.  Leonards,  in  his  "  Handy  Book  of  Property  Law," 
published  since  the  first  edition  of  this  work,  alludes  to  ptihlication 
in  the  case  of  wills.  He  says  that  the  necessity  for  publication  of 
a  will  has  been  taken  away  by  the  late  Act,  and  that  before  the 
recent  enactment  the  word  had  no  precise  meaning.  What  he 
adds  is  very  memorable :  that  though  "  publication  "  of  wills  was 
abolished,  yet  so  inveterate  is  habit,  that  the  word  "  republished  *' 
has  found  its  way  into  the  Act  itself.  And  no  doubt  the  publica- 
tion of  an  award  is  a  thing  of  the  past,  and  only  lingers  among  us 
like  other  superstitions,  which  we  disbelieve  and  fear. 
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for  it  is  doubtful  whether  he  have  a  legal  remedy 
for  the  fees  after  having  parted  with  the  papers. 
Theoretically,  it  is  immaterial  which  of  the  two  con- 
tending parties  takes  up  the  award  by  paying  the 
costs  and  carrying  away  the  documents ;  for  neither 
can  alter  it,  and  both  are  boimd  to  abide  by  its  con- 
tents. Practically,  however,  it  is  convenient  that  the 
gaining  party  should  have  possession  of  that  which 
will  be  his  weapon.  The  other  side  would  indeed  not 
procure  eventual  good  to  himself  by  concealing  or 
destroying  the  award  already  published  adverse  to  his 
interests;  but  independently,  the  manner  in  which 
the  payment  of  costs  is  arranged  by  the  arbitrator  is 
generally  such  as  to  contemplate  the  gaining  party 
handing  the  fees  to  the  referee :  and  they  seem  to 
come  with  greater  propriety  from  the  side  which 
receives  advantage  by  the  adjudication.  In  order  to 
secure  this  end,  a  slight  artifice  is  used, — one  per- 
fectly innocent  and  well  intended.  Notice  is  sent  to 
each  party  that  he  can  have  the  award  upon  payment 
of  the  fees ;  but  the  notice  to  the  party  who  would 
properly  take  up  the  award  is  usually  sent  in  advance 
of  the  other,  so  as  to  render  it  probable  that  he  will 
be  the  first  to  Apply  for  its  delivery.  Should,  how- 
ever, the  unsuccessful  pafty  come  first  for  the  award, 
an  unstamped  and  unsigned  copy  may  be  given  him, 
and  the  stamped  and  signed  copy  be  kept  for  the 

winning  party. 

Of  Costs. 

The  questions  relating  to  costs  which  come  before 
an  arbitrator  are  comprised  under  three  heads : — 

p  p 
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Ist.  Those  which  relate  to  the  litigation,  when  a 
cause  has  been  referred  out  of  court,  or  by 
litigants  themselves  to  end  the  strife.  They 
are  called  Costs  of  the  Cause. 

2ndly.  Those  which  are  incurred  in  the  proceed- 
ings of  the  arbitration  itself;  the  submiMion, 
the  attendance  of  witnesses,  &c.  These  are 
called  Costs  of  the  Reference. 

Srdly.  Those  of  the  arbitrator  for  his  own  re- 
muneration, drawing  the  award,  &c.  These 
are  the  Costs  of  the  Award. 

And  the  following  courses  may  be  taken  respecting 
costs  in  submitting  matters  to  reference : — 

1st.  The  submission  may  be  silent  as  to  costs. 
2ndly.  The  submission  may  give  the  arbitrator 

power  over  part  of  the  costs,  or  the  whole. 
3rdly.  It  may  prescribe  definitely  as  to  costs. 
4thly.  It  may  direct  that  the  costs  shall  ^^  abide 

the  event." 

With  respect  to  the  first  of  these  positions,  when 
the  submission  is  silent  as  to  costs  the  arbitrator  may 
be  silent  too.  The  result  of  his  decision  decides  also 
the  costs  of  the  cause,  if  the  matter  is  one  already 
litigated.  The  costs  of  the  reference  are  disposed  of 
by  each  contesting  party  paying  his  own  costs ;  and 
the  costs  of  the  award  are  to  be  equally  divided 
between  the  parties  submitting. 

In  the  second  case,  when  costs  are  left  in  the  dis- 
cretion of  the  arbitrator,  he  not  only  may,  but  must, 
decide  upon  them  in  his  award.     They  are  then  in 
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his  power  entirely,  with  certain  legal  limitations ;  and 
he  can,  where  necessary,  include  in  the  costs  those  of 
making  the  award  a  rule  of  court.  It  is  said  that  he 
ought  not  to  adjudicate  as  to  his  own  fees :  hut  this 
seems  practically  a  needless  piece  of  delicacy ;  for  he 
will  decide  in  some  form.  They  will  necessarily  enter 
into  his  thoughts  in  fixing  the  final  sum  to  he  paid  hy 
one  party  to  the  submission,  and  he  is  careful  not  to 
allow  his  award  to  be  seen  until  the  costs  of  it  are 
paid  to  him.  In  fixing  the  onus  of  paying  the  ex- 
penses of  the  reference,  (that  is,  the  expense  attend- 
ing the  arbitration,)  and  of  the  award,  the  arbitrator 
will  be  guided  mainly  by  the  consideration  whether 
the  opposition  of  one  party  was  groundless  and  vexa- 
tious, or  whether,  although  the  cause  might  be 
decided  entirely  against  one  party  there  were  suffi- 
cient circumstances  adhering  to  the  subject  to  give 
him  a  primd  Jronte  right  to  have  the  matter  referred ; 
thus  justifying  him  in  his  delay  and  the  necessary 
expenses  incurred. 

Thirdly,  when  the  submission  prescribes  definitely 
as  to  costs  the  arbitrator  is  saved  the  trouble  of  that 
part  of  his  duty.  His  care  in  this  case  will  be  not  to 
interfere  with  them,  farther  than  in  fixing  his  own 
and  procuring  payment  of  them. 

Fourthly,  if  costs  are  directed  in  the  submission  to 
"  abide  the  event,'*  the  question  remains  what  is  "  the 
event  **  intended  ?  Generally  it  means  the  abitrator's 
decision.  But  it  requires  a  distinction  to  be  drawn 
when  cases  are  referred  out  of  courts  of  law : — as 
when  instead  of  the  jury  finding  a  verdict  the  cause  is 

F  F  2 
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interrupted  and  is  referred  to  an  arbitrator.  Some- 
times not  only  the  special  part  of  a  dispute  concerning 
which  part  a  trial  took  place,  but  all  the  questions 
and  differences  between  the  contending  parties  are 
left  to  him ;  and  his  finding  on  the  whole  case  might 
be  different  in  result  from  his  finding  in  respect  of 
that  portion  where  his  decision  is  equivalent  to  a 
verdict. 


Op  the  Enforcement  op  an  Award. 

However  desirable  arbitration  may  be  shown  to  be 
as  a  substitute  for  litigation,  it  would  lose  its  value, 
and  indeed  must  fall  into  disuse,  unless  there  were 
means  at  hand  for  enforcing  the  award  when  made. 
For  although  in  some  cases  Uie  parties  to  a  reference 
would  abide  its  consequences  and  perform  the  direc- 
tions of  the  arbitrator  without  demur,  other  persons 
disappointed  or  indignant  at  the  award  being  adverse 
to  them  would  seek  to  evade  it,  or  throw  obstacles  in 
the  way  of  its  fulfilment.  There  is  a  latent  hope  in 
the  breasts  of  most  people  that  results  may  prove 
favourable  to  themselves :  indeed,  it  has  been  said 
that  the  best  proof  of  the  correctness  of  an  award  is 
the  dissatisfdctidn  of  both  the  parties  concerned  in  it 
at  the  result.  It  therefore  requires  that  the  domestic 
tribunal  should  be  backed  by  the  strong  hand  of  the 
law,  either  by  its  actual  interference,  or  by  the  moral 
support  given  by  a  known  power  of  access  to  it. 

And  the  methods  of  enforcement  both  in  law  and 
in  equity  are  numerous  and  easy.    I  propose  in  con- 
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eluding  this  chapter  to  give  a  short  account  of  them« 
It  must  he  remembered  that  these  means  are  not 
themselves  part  of  the  proceedings  of  arbitration, 
and  in  point  of  honour  ought  not  to  be  required 
to  be  resorted  to.  Before  being  adopted  a  reason- 
able time  should  be  allowed  to  the  losing  party 
for  performing  the  award,  after  which  he  may  be 
held  to  the  mutually-signed  agreement  by  legal 
proceedings. 

The  most  obvious  and  usual  mode  of  enforcement 
is  an  action  at  law.  This  can  be  brought  upon  any 
award  whether  the  submission  contained  a  provision 
for  making  the  award  a  rule  of  court  or  not,  or  if  the 
matters  were  submitted  by  parol.  The  particular 
form  of  action,  whether  of  debt,  assumpsit,  on  case,  or 
of  covenant,  will  be  determined  by  the  particular 
circumstances  and  the  recommendation  of  the  party's 
legal  adviser.  But  an  action  at  law  may  be  also 
resorted  to  by  the  losing  party  as  against  the  enforce- 
ment of  the  award ;  although,  I  imagine  that,  in  the 
majority  of  cases  where  rights  and  property  are 
affected  by  the  arbitrator's  decision,  an  injunction  in 
Chancery  would  be  the  more  efficacious  remedy  to 
prevent  its  course.  A  few  years  ago,  the  dilatory 
state  of  proceedings  in  equity  prevented  many  persons 
from,  resorting  to  that  forum  where  time  was  of  conse- 
quence to  them ;  but  now,  from  the  great  acceleration 
of  business  in  those  Courts,  that  objection  is  removed, 
and  a  less  expensive  remedy  is  obtainable. 

When  proceedings  are  brought  in  Chancery  they 
are  by  bill,  or  by  motion*    Although  the  court  would 
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not  be  made  an  instrument  to  enforce  an  unrigbteous 
or  erroneous  awards  it  will  take  a  view  possibly  differ- 
ing somewhat  from  tbat  in  which  the  common  law 
regards  the  subject,  and  it  will  not  refuse  to  lend  its 
aid  because  an  award  may  seem  to  be  unreasonable ; 
for  it  considers  that  great  and  binding  powers  arc 
voluntarily  conferred  on  arbitrators  by  the  parties  in 
dispute,  propria  motu.  Nor  will  the  action  of  the 
court  be  prevented  by  the  knowledge  of  proceedings 
in  common  law  being  taken  simultaneously  but  having 
a  specific  object ;  such  as  an  attachment  against  the 
person  of  the  defendant  to  compel  him  to  perform 
some  act  or  obey  the  award. 

When  the  submission  has  been  made  a  rule  of 
court  an  attachment  will  lie  against  the  losing  party 
to  an  award  who  refuses  to  perform  it,  on  the  ground 
of  its  being  a  contempt  of  court:  and  this  both  in 
law  and  equity.  Attachment  is  the  severest  method 
of  dealing  with  an  award :  and  when  this  course  is 
pursued  it  is  not  permitted  to  a  party  to  seek  to 
enforce  his  award  by  action  at  the  same  time.    By 

• 

an  attachment  the  party  in  contempt  is  thrown  into 
prison,  where  he  will  remain  until  by  payment  of  the 
award  or  other  performance  of  it  he  gets  relieved. 

The  other  forms  of  proceedings  on  an  award  are 
by  execution,  by  pleading  it,  or  producing  it  in 
evidence,  &c.  Thus  an  award  can  be  supported; 
and  the  same  means  become  also  the  weapons  for 
resisting  the  claims  of  the  person  in  possessing  the 
award.  Except  when  an  action  at  law  is  founded  on 
an  award,  for  then  it  does  nol  require  it,  it  is  neces* 
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sary  to  make  the  submission  a  rule  of  court.  There 
is  no  restriction  in  point  of  time  for  taking  this  step, 
and  it  may  be  taken  indifferently  by  either  party  to 
the  arbitration.  A  submission  may  also  be  made  a 
rule  of  court  under  the  Act  of  9  and  10  William  III. 
It  may  be  procured  both  in  term  and  in  vacation. 

When  the  party  to  an  award  who  is  the  loser 
resorts  to  law  to  set  it  aside  or  protect  him  from  its 
effects,  it  requires,  if  his  complaint  be  of  the  corrupt 
practice  of  the  arbitrators,  that  his  application  to 
the  court  should  be  made  within  a  certain  specified 
time  after  the  award  has  been  published;  the  period 
allowed  being  such  as  to  give  the  complainaiit  an 
entire  clear  term  after  publication.  This  publication 
we  have  seen  is  the  finishing  stroke  of  the  arbi* 
trator's  or  umpire's  office ;  it  is  a  mere  technicality, 
and  is  similar  to  the  ^*  sealing  and  delivering*'  of  a 
deed, — ^a  form  only. 

As  the  views  of  courts  of  law  and  equity  are  now 
to  support  awards  whenever  they  can,  they  often  refer 
them  back  to  the  arbitrator  instead  of  setting  them 
aside  altogether.  Indeed  when  an  award  is  good  in 
part  and  bad  in  part,  the  good  part  is  often  culled 
out,  and  the  remainder  becomes  inoperative.  The 
award  is  frequently  referred  back  to  the  arbitrator 
when  some  error  or  omission  appears  on  the  face  of 
it.  When  it  is  thus  sent  back  to  the  arbitrator  for 
emendation,  his  power  revives,  and  sometimes  it  is 
his  duty  to  hear  evidence  again  ab  initio*  In  other 
caMS  the  arbitrator  need  not  examine  witnesses.  In 
subsequent  proceedings  upon  an  award  the  arbitrator 
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himself  may  be  called  as  a  witness  in  reference  to 
facts  relating  to  it  or  the  parties ;  but  in  no  case  is 
he  to  be  compelled  to  state  his  chain  of  reasoning,  or 
the  motives  on  which  the  conclusion  was  built  which 
was  embodied  in  his  award.  The  mental  process  of 
the  arbitrator  is  ever  to  be  inviolate. 

This  tenderness  of  treatment  where  the  arbitrator 
himself  is  concerned  throws  some  light  on  the  maimer 
in  which  the  system  of  arbitration  is  viewed  by  the 
formally-constituted  tribunals.  First,  it  would  be 
inquisitorial  to  demand  of  one,  invested,  as  it  were, 
for  the  hour  with  the  judicial  ermine,  his  inmost 
thoughts  of  which  his  award  was  the  manifestation* 
And  secondly,  it  would  be  productive  of  endless  dis- 
putes and  litigation  were  the  parties  allowed  to  track 
their  judge  pro  tempore  in  his  ratiocination  upon  the 
questions  they  had  left  to  his  decision.  Although 
in  cases  referred  from  the  court  the  arbitrators  are 
most  frequently  members  of  the  bar,  yet  in  mer- 
cantile and  agricultural  disputes  the  reference  is 
generally  made  to  a  layman,  a  person  intimately, 
because  practically,  acquainted  with  the  matters  in 
discussion.  Such  men  have  methods  of  arriving  at 
truth  unlike  the  logical  forms  by. which  strict  reason- 
ing is  guided.  Unversed  in  the  *  bookish  theorick,' 
they  are  led  to  conclusions  rather  by .  an  instinct  or 
intuition,  which  in  many  instances  shews  itself  to  be 
a  trusty  guide.  In  other  WQrcU,  tact,  experience,  and 
knowledge  of  mankind  lead  them  to  an  end  which 
is  right ;  even  .  wrong  reasoning  oftentimes  directs 
men,  as  it  is'  said  to  do  women,  to  correct  conclusions. 
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It  would  therefore  be  altogether  unwise  to  lift  up 
the  veil)  or  to  show  the  quaint  processes  of  the  work-* 
man's  art.  The  jealousy  which  once  prevailed  in  the 
minds  of  judges  of  the  interference  of  lay  tribunals, 
no  longer  exists.  Within  a  few  weeks  of  these 
remarks  being  written  this  fact  was  re-affirmed  by 
the  observations  of  Lord  Campbell  in  delivering  judg- 
ment in  the  House  of  Lords  in  a  case  which  involved 
the  subject  of  arbitration."**  His  Lordship  in  support 
of  the  validity  of  an  Arbitration  Clause  in  the  rules 
of  a  Marine  Assurance  Association  said,  ^^  What 
pretence  was  there  for  saying  that  because  this  asso- 
ciation wished  to  avoid  being  distressed  by  continual 
actions,  and  preferred  referring  disputes  to  a  domestic 
and  private  tribunal  among  themselves,  that  they  had 
no  right  to  do  so  ?  That  would  be  most  inexpedient^ 
and  would  be  a  violation  of  the  liberty  of  the  subject* 
He  (Lord  Campbell)  could  see  no  ill  consequences, 
and  he  saw  great  advantages,  from  the  practice. 
He  knew  that  great  obstacles  had  been  thrown  by 
the  courts  in  the  way  of  proceeding  by  arbitration ; 
but  with  respect  to  his  learned  predecessors,  he  would 
let  their  Lordships  into  the  secret  of  their  doing  so. 
There  was  no  disguising  the  fact,  which  was,  that 
formerly  the  chief  part  of  the  judges'  salaries  de- 
pended upon  fees,  and  there  was  a  great  desire,  there- 
fore, to  have  as  much  business  as  possible  brought 
into  Westminster  Hall.  One  description  of  pro* 
cedure  took  causes  into  the  Court  of  Queen's  Bench, 

♦  Scott  V.  Avery,  Writ  of  Error,  House  of  Lords,  lOth  July, 
1856. 
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another  into  the  Common  Fleas,  and  a  third  into 
the  Exchequer, — hut  arhitration  took  them  out  alto* 
gether,  and  therefore  robhed  the  judges." 

By  the  maintenance,  where  practicable,  of  awards, 
it  is  important  to  observe  that  the  judges,  the 
exponents  of  the  law,  do  not  encourage  a  litigious 
spirit.  They  see  in  the  course  of  their  daily  task 
too  much  of  the  selfish  contentions  of  mankind,  too 
much  of  the  pugnacious  side  of  human  nature,  to 
wish  to  add  to  or  foment  strife.  They  would  rather 
see  it  set  at  rest  by  the  intervention  of  friends  or  by 
the  self-constituted  and  prompt  tribunal  of  the  arbi- 
trator's chamber.  When  therefore  it  becomes  neces- 
sary absolutely  to  set  aside  an  award,  it  indicates  some 
gl^ng  imd  essential  error,  or  some  fraudulent  pro. 
cedure,  or  some  incompleteness  in  itself  which  renders 
the  award  inoperative. 

Against  misbehaviour  of  the  arbitrator,  in  many 
cases  the  only  remedy  is  by  bill  in  equity  ;"**  but  in 
all  cases  where  the  submission  has  been  made,  or  can 
by  its  provisions  be  made,  a  rule  of  court,  the  Statute 
of  William  III.  provides  for  setting  it  aside  on  com- 
plaint. There  may  be  legal  misconduct  in  an  arbi- 
trator when  no  moral  wrong  is  attributed  to  him. 
He  may  have  overleapt  rules  and  committed  solecisms 
in  practice  which  it  would  be  impolitic  in  the  judi- 
cature to  overlook,  for  they  may  have  had  an  injurious 
efBect  on  one  of  the  parties  concerned*  For  a  mere 
or  solitary  mistake  of  the  arbitrator  the  courts  would 
probably  not  interfere  to  set  aside  the  award;  they 

♦  KusseU,  p.  634. 
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would  possibly  send  it  back  to  be  amended.  But  an 
award  might  be  set  aside  for  more  essential  ibices: 
as  its  being  made  after  the  time  to  which  the  arbi- 
trator's power  extended ;  irregularities  in  taking  the 
evidence ;  when  the  arbitrator  exceeds  the  authority 
confided  in  him ;  where  the  award  is  of  such  a 
character  that  it  does  not  settle  and  conclude  the 
questions  sought  to  be  decided  ;  and  when  the  award 
is  substantially  inconsistent  and  repugnant.  And 
Lord  Eldon,  quoted  by  Mr.  Russell,  said  of  the  Act 
of  William  the  Third,  that  though  the  Act  was 
silent  as  to  mistake  or  error  of  the  arbitrators,  *^  yet 
it  is  now  settled  that  an  award  may  be  set  aside  from 
error  or  mistake  if  admitted  by  the  arbitrators.'*'** 

Lastly,  the  award  may  be  set  aside  from  the  bad 
conduct  of  the  parties  themselyes,  fraudulent  conceal- 
ment on  the  part  of  witnesses,  &c.  But  even  when 
the  testimony  of  witnesses  is  impugned,  the  courts 
will  not  lend  an  over-ready  ear  to  such  complaint, 
because  they  consider  that  cross-examination  and 
other  means  of  investigating  and  ascertaining  the 
truth  might  have  been  resorted  to. 

I  must  add  that  since  the  first  edition  of  this 
volume,  several  cases  concerning  arbitration  have  been 
decided.  With  but  a  single  exception,  they  appear 
all  to  look  one  way,  viz.,  a  desire  to  countenance 
and  uphold  the  proceedings  of  the  arbitrator's  inex- 
pensive tribunal.  Thus,  in  Hodgkinson  v.  Fernie^f 
the  Court  expressed  itself  disinclined  to  interfere 
with  an  award,  stating  that  the  arbitrator  was  ^*  sole 

*  Russell,  p.  658.  f  Common  Pleas,  Not.^  1857. 
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and  final  judge  of  law  and  fact."  In  Anning*  v. 
Hartley,"**  mentioned  previously,  the  Court  supported 
an  award  in  spite  of  some  irregularities  in  signing 
and  taking  evidence,  but  involving  no  misconduct 
of  arbitrators,  to  whom  it  was  sent  back  to  be 
rectified.  Hogg  v.  Burgess,f  carries  out  the  principle 
of  non-interference,  although  the  reference  is  a 
compulsory  one  under  the  Common  Law  Procedure 
Act  of  1854.  And  in  Fryer  v.  Shaw,;^  the  Court 
would  not  disturb  the  award,  although  it  had  been 
made  es  parte,  one  party  to  the  reference  having 
gone  away  prematurely,  under  the,  impression  that 
there  would  be  a  notice  of  another  meeting. 

The  cause  adverse  to  an  arbitrators  award  was 
that  of  Boberts  v*  Eberhardt,§  where  it  was  set  aside 
by  the  Court  on  account  of  informality  as  to  costs, 
and  the  arbitrator  having  taken  costs  out  of  monies 
he  held  as  receiver. 

*  EzcHequer,  Jan.,  1858.  X  Exchequer,  May,  1851. 

t  ExchequoTi  May,  1858.  §  Common  Pleas,  Nov.,  1857. 
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Appendix  No*  1 


WARRANTY  OP  « FREE  FROM  PARTICULAR  AVERAGE  " 
ON  BULK  CARGOES.    SEPARATE  PACKAGES. 

Janson  (Plaintiff  in  error)  v.  Ralu  (Defendant  in  error). 

Exchequer  Chainber,  9th  May^  1856. 

This  was  a  case  stated,  without  pleadings,  by  consent  and  order,  £c.. 
The  case  stated  that  the  action  was  brought  to  recover  a  total  loss 
on,  &c.,  on  two  policies  of  insurance  at  and  from  Calcutta  to  London 
in  respect  of  bags  of  linseed.  One  of  the  policies  was  effected  on 
the  6th  October,  1851,  at  and  from  Calcutta  to  London,  &c.,  upon 
any  kind  of  goods  and  merchandises,  and  also  upon  the  body, 
tackle,  &a,  beginning  the  adventure  upon  the  said  goods  and  mer- 
chandises from  the  loading,  &c.  '^  N.B.  Com,  fish,  salt,  fruit,  flour, 
and  seed  are  warranted  free  from  Average,  unless  general,  or  the 
ship  be  stranded,"  &g.  The  second  policy  was  effected  on  the  21st 
October,  and  was  in  similar  terms.  The  defendant  subscribed  each 
of  these  policies,  &c.  On  the  18th  October,  1851,  2,225/.  had  been 
declared  on  the  first  policy  in  respect  of  goods  to  which  the  present 
question  has  no  reference.  This  lefl  7752.  still  to  be  declared,  &c. 
On  the  18th  November,  1851,  the  following  declaration  of  interest 
was  indorsed  on  the  first  policy :  "  Per  Waban  (R.  M.)  c^  2,668 
bags  Linseed,  1,600/.'*  The  following  declaration  was  indorsed 
on  the  second  policy: — "  Nov.  18,  1851. — Per  Waban,  Linseed, 
1,600/.  See  marks  on  previous  policy,"  &c.  The  linseol  insured 
and  stated  in  these  declarations  was  packed  in  2,688  bags,  which 
were  shipped  at  Calcutta  for  London.  The  plaintiffs  were  interested 
in  the  linseed.  The  ship  Waban  sailed  from  Calcutta,  with  the 
2,688  bags  of  linseed  on  board,  on,  &c.  The  linseed  was  packed  in 
separate  bags,  each  being  of  the  same  size  and  containing  the  same 
quantity.  In  the  course  of  the  voyage  the  ship  met  with  a  hurri- 
cane, &c.  A  part  of  the  cargo  was  thrown  overboard  to  lighten 
the  ship,  and  amongst  other  goods  so  thrown  over  were  505  bags  of 
the  linseed  insured.     The  ship  ultimately  arrived  ^t  the  Cape  of 
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Good  Hope  in  a  very  damaged  state,  and  a  large  pari  of  the  cargo 
was  there  discharged.  Of  the  2,688  bags  so  shipped,  1,023  bags 
were  in  such  a  state  from  sea-damage  that  a  large  portion  of  the 
said  linseed  was  thrown  into  the  sea  as  totally  rotten  and  worthless, 
and  the  rest  was  sold,  and  only  realised  a  few  shillings,  and  if  sent 
on  in  the  yessel,  would  have  lost  the  character  of  linseed  before 
arriyal  in  England.  The  remaining  1,160  bags  were  brought 
sound  to  England,  and  delivered  to  the  plaintiffs.  No  notice  of 
abandonment  was  given  to  the  defendant.  The  ship  was  not 
stranded.  The  plaintiffs  claim  a  total  loss  upon  each  of  the  1,023 
bags.  If  the  Court  should  be  of  opinion  Uiat  the  plaintiffs  are 
entitled  to  a  total  loss,  the  amount  payable  by  the  defendant  will  be 
8L  12s.  lid.  on  the  first  policy,  and  26^.  Is.  upon  the  second  policy, 
and  judgment  is  to  be  signed  accordingly  for  the  pUuntiffB.  If  the 
Court  i^ould  be  of  opinion  that  the  plaintiffs  are  not  entitled  to 
recover  such  total  loss,  judgment  of  non  pros,  is  to  be  entered  for 
the  defendant.  Afterwards,  &c.  Judgment  for  the  plaintiffs. 
Suggestion  of  error,  and  joinder.  Plaintiffs'  points — The  plainti^^ 
will  contend  that  they  are  entitled  to  recover  as  for  an  absolute  total 
loss  of  the  1,023  bags  of  linseed.  Defendants'  points — ^That  any 
injury,  &c.,  short  of  actual  or  constructive  total  loss,  is  commonly 
recoverable,  if  at  all,  as  a  partial  loss  on  Particular  Average  ;  that 
as  a  large  portion  of  the  cargo  in  this  case  was  saved,  there  was  no 
total  loss  ;  and  as  particular  average  is  by  the  terms,  &c.,  excepted, 
there  was  no  partial  loss ;  that  the  insurance  being  on  goods  gene- 
rally, the  declaration  that  the  interest  was  on  seed  packed  in  bags 
did  not  create  a  separate  insurance  on  each  bag  ;  that  Davy  v.  Biil- 
ford  (16  East,  559)  had  no  application,  &c.  The  case  was  argued 
in  Michaelmas  Term  (November  15,  1855),  before  Jervis,  C.  J., 
Pollock,  C.  B.,  Parke,  Alderson,  Piatt,  and  Martin,  BB.,  and 
Crowder  and  Willes,  JJ. 

Jervis,  C.  J.,  now  delivered  the  judgment  of  the  Court. — This 
action  was  upon  two  policies  of  insurance  upon  goods  in  respect  of 
a  total  loss  of  1,023  bags  of  linseed,  part  of  a  larger  quantity 
shipped  on  board  the  Waban  for  a  voyage  from  Calcutta  to  London. 
The  first  policy  was  effected  on  the  6th  October,  1851,  for  3,000/., 
upon  goods  insured  by  order  of  the  plaintiffs,  from  Calcutta  to 
London,  by  ship  or  ships.  It  contained  the  usual  memorandimi,  by 
which,  inter  aua,  seed  was  '<  warranted  free  from  Average,  unless 
general,  or  the  ship  be  stranded."  The  second  policy  was  to  the 
uke  effect  for  6,000/.,  to  follow  the  insurance  for  3,000Z. 

The  linseed  of  which  that  in  question  formed  part  consisted  of 
2,688  bags,  shipped  on  board  the  Waban  for  the  vovage  insured* 
It  was  declared  and  indorsed  upon  the  first  policy  as  foUows,  viz. : — 

"  Per  Waban, 

(B.  M.)  c,  2,688  bags  linseed,  1,6002. ;" 
and  upon  the  second  policy  as  follows,  viz.  :-^ 
«  Per  Waban,  linseed,  1,600/." 
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The  vessel  upon  her  voyage  met  vritb  a  hurricane,  in  the  course 
of  which  505  bags  of  the  linseed,  as  to  which  no  question  arises, 
were  thrown  into  the  sea  to  lighten  the  vessel,  and  she  was  ulti- 
mately driven  into  the  Cape  of  Good  Hope,  where  1,028  bags  were 
found  to  be  in  such  a  state  from  sea-damage  that  a  large  portion  of 
the  linseed  in  them  was  thrown  into  the  sea  as  rotten  and  worthless, 
and  the  rest  was  sold,  and  only  realised  a  few  shillings,  and,  if  sent 
on  in  the  vessel,  would  have  lost  the  character  of  linseed  before 
arrival  in  England.  It  is  in  respect  of  those  1,028  bags  that  the 
question  arises,  the  remaining  1,160  having  been  brought  sound  to 
England,  and  delivered  to  the  plaintiffs. 

The  plaintiffs  below  contend  that  they  are  entitled  to  recover  in 
respect  of  this  loss,  notwithstanding  the  terms  of  the  memorandum, 
on  the  ground  that  this  was  not  in  its  nature  an  Average,  but  a 
total,  loss.  It  was  not  denied,  that  if  the  linseed  had  been  shipped 
in  bulk,  and  an  equal  or  even  greater  portion  of  it  had  been  lost  in 
a  similar  way,  the  warranty  would  have  exempted  the  underwriters 
from  liability.  This  is  now  too  clear  to  admit  of  any  serious  doubt; 
but  it  was  said,  that  the  fact  that  the  cargo  was  shipped  in  bags 
made  a  difference,  and  that  by  reason  of  the  shipment  having  been 
in  that  form,  the  warranty  must  be  held  to  apply,  not  to  the  whole 
cargo,  as  in  the  case  of  a  shipment  in  bulk,  but  to  each  bag,  as 
being  a  distinct  object,  capable  of  separate  insurance  and  valuation  ; 
and  that,  as  1,028  entire  bags  had  been  lost,  there  was  a  total  loss 
of  each  of  those  portions  of  the  cargo,  and  the  warranty  against 
Particular  Average  consequently  inapplicable.  If  this  proposition 
be  sustainable,  that  the  warranty  is  upon  each  bag,  and  not  upon 
the  cargo,  consisting  of  all  the  bags,  either  upon  the  natural  con- 
struction of  the  memorandum,  or  in  any  sense  in  which  it  has  been 
construed  by  former  decisions  binding  upon  tis,  the  plaintiffii  are 
entitled  to  recover. 

As  to  its  natural  construction,  there  is  no  difficulty.  The  memo- 
randum was  introduced  for  the  protection  of  the  underwriters 
against  partial  losses  of  the  subject-matter  insured.  It  is  framed  in 
general  terms,  and  must,  therefore,  according  to  the  well-known 
rule  of  construction  (Bac.  Max.  10),  be  applied  to  the  whole  of 
each  subject-matter  falling  within  its  terms,  except  such  construc- 
tion be  limited  or  controlled  by  reference  to  other  parts  of  the 
policy.  Thus,  in  the  particular  case  of  seed,  the  warranty  applies, 
in  terms,  to  all  seed  loaded  on  board  the  vessel,  without  restriction 
to  seed  loaded  in  bulk  or  in  any  particular  manner,  unless  it  appear 
by  the  terms  of  the  policy — as,  for  instance,  by  separate  valuation— 
that  it  was  intended  to  distinguish  one  portion  of  the  seed  from 
another,  and  to  make  a  separate  insurance  upon  each  portion,  as 
well  as  a  joint  one  upon  all.  There  is,  for  this  purpose,  no  differ- 
ence, in  point  of  reason,  between  the  total  loss,  by  the  same  perils, 
of  part  of  a  cargo  loaded  in  bulk,  and  part  of  the  same  cargo  loaded 
in  bag»,  each  bdng  equally  a  total  loss  of  a  part,  but  eqnally  a  par* 
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tial  loss  of  the  whole.  The  fact  of  the  cargo  being  in  bags  only 
renders  h  more  practicable  to  value  and  insure  each  -bagful  sepa- 
rately ;  but  in  the  absence  of  a  separate  valuation,  or  other  similar 
expression,  to  indicate  an  intention  to  insure  each  package  severallyi 
as  well  as  the  whole  jointly,  it  does  not  of  itself  show  that  the 
policy,  which  is  in  terms  upon  the  whole,  was  intended  to  apply 
sevendly  to  each  particular  bag,  any  more  than  it  would  apply  to 
each  separate  particle  of  a  cargo  loaded  in  bulk.  If  the  case  were 
free  of  aRthorify,  therefore,  we  should  have  felt  no  difficulty  in 
holding  that  the  memorandum  applies  to  the  whole  of  each  species  of 
which  the  cargo  consists,  whether  in  bulk  or  in  packages,  unless  the 
packages  be  separately  valued,  or  otherwise  separately  insured, 
which  in  the  present  case  they  are  not. 

The  plaintif&  below,  however,  insist  that  it  has  been  established 
by  authority,  and  is  settled  law  in  this  country,  that  if  a  cargo  of 
perishable  goods,  warranted  free  of  Particular  Average,  be  made  up 
of  several  packages,  each  capable  of  a  distinct  valuation,  and  any 
one  package  of  these  be  entirely  lost,  there  is  a  total  loss  of  such 
package,  for  which  the  underwriters  are  liable,  notwithstanding  the 
warranty,  and  though  all  the  rest  of  the  cargo  arrive  in  safety. 

We  proceed  to  consider  the  authorities  which  are  said  to  establish 
this  proposition. 

In  Lewis  v.  Rucker  (2  Burr.  1167)  the  sugar  was  warranted  free 
from  Average  under  five  per  cent.  It  was  shipped  in  hogsheads, 
and  valued  at  30L  per  hogshead  the  clayed  sugars,  and  20/.  per 
hogshead  the  Muscovado  sugars,  and  it  was  damaged  to  the  extent 
of  more  than  five  per  cent.  The  passage  in  the  judgment  of  the 
Court  relied  upon  by  the  plaintiffs  related  only  to  the  question, 
whether,  upon  a  total  loss  of  ten  hogsheads  separately  valued,  the 
value  in  the  policy  was  to  be  taken  as  the  amount  to  be  x>&id,  or 
whether  r^ard  was  to  be  had  to  the  price  for  which  the  rest  of  the 
cargo  might  be  sold.  From  the  very  nature  of  the  case,  therefore. 
Lord  Mansfield  could  not  have  intended  to  express  an  opinion  that 
the  loss  of  ten  hogsheads  only,  not  separately  valued,  and  without 
anything  in  the  policy  to  indicate  that  they  were  meant  to  be  sepa- 
rately insured,  would  fall  upon  the  underwriters.  The  case  of 
Lewis  V.  Rucker  turned  entirely  upon  the  principle  by  which  the 
amount  payable  by  the  underwriters  was  to  be  ascertained,  and  the 
case  has  no  bearing  upon  the  present  question. 

The  case  of  Davy  t;.  Milford  (15  East.  55.9),  which  was  princi- 
pally relied  upon  by  the  plaintiffs  below,  has  been  much  misun- 
derstood. It  was  an  insurance,  at  and  fiom  London  to  Exeter, 
''  upon  flax,"  warranted  free  of  Particular  Average.  The  flax  was 
packed  in  twenty-four  separate  mats,  weighing  in  all  between 
five  and  six  tons.  The  vessel  was  wrecked  off  Rye,  about  half  a 
mile  from  the  shore.  Part  of  the  flax  floated  on  shore  in  a  loose 
state,  out  of  its  packages,  and  was  mixed  with  a  little  sand,  and 
Injured  j  and  the  other  part  of  it  was  afterwards  gotten  out  of  the 
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bottom  of  the  sunken  vessel  at  different  times,  and  was  brought  on 
shore.     The  whole  quantity  saved  was  about  a  ton,  making  more 
than  one-sixth  of  the  whole.     No  entire  package  came  on  shore. 
What  did  come  on  shore  was  loose  and  wet,  and^  as  flax  was  a 
perishable  commodity,  it  was  necessary  to  sell  it,  and  it  was  accord- 
ingly sold  on  the  spot,  and  realised  net  2L  los,  per  cent,  upon  the 
sum  at  which  the  whole  was  valued.    No  notice  of  abandonment  was 
given.     It  does  not  appear  from  the  report  that  any  one  of  the  mats 
of  flax  was  entirely  lost.     Under  these  circumstances  the  plaintiffs 
sought  to  recover  as  for  a  total  loss  of  all,  whilst  the  defendant  in- 
sisted upon  there  having  been  no  notice  of  abandonment,  and  also 
upon  the  warranty  against  Particular  Average.     The  point  actual!}* 
decided  in  Davy  v.  Milford  is  expressed  with  tolerable  correctness 
in  the  marginal  note,  as  follows — that  "upon  a  policy  of  insurance  on 
flax,  valued  at  so  much,  and  warranted  free  of  Particular  Average, 
if  the  vessel  be  wrecked,  and  the  insured  do  not  abandon,  but  labour 
to  save  the  cargo,  and  in  fact  save  a  jmrt,  though  much  damaged, 
they  are  entitled  to  recover  as  for  a  total  loss  of  that  part  which 
was  in  fact  totally  lost,  but  not  for  the  rest  which  was  saved  to  them 
in  specie,  but  deteriorated."     That  this  note  correctly  expresses  the 
opinion  of  the  Court,  and  that  their  decision  in  no  respect  turned 
upon  the  fact  of  the  flax  having  been  shipped  in  separate  mats,  dis- 
tinctly appears  from  the  language  of  the  judgment  (15  East,  5G6), 
viz.  "  No  case  has  been  cited  to  show  that  where  the  least  particle 
of  the  thing  insured  subsists  in  specie,  though  the  greater  part  is 
actually  destroyed,  the  insured  shall  be  precluded  from  recovering 
the  value  of  that  which  was  in  fact  totally  lost."  And  again — ^**  The 
plaintiffs  are  entitled  to  recovery  as  for  a  total  loss  the  value  of  that 
part  which  was  in  fact  totally  lost,  and  they  are  not  entitled  to 
I'ecover  for  that  part  which  was  not  totally  lost,  but  still  continued 
to  subsist  in  specie,  though  deteriorated  in  value."     This  judgment 
was,  in  truth,  a  mere  application  of  what  Lord  Ellenborough  had 
stated  to  be  his  opinion  in  the  course  of  the  argument  (15  East,  563), 
viz.  "  that  the  policy  was  to  be  construed  divis^ — that  is,  that  as  to 
the  part  which  was  not  saved  from  the  wreck,  there  was  a  total  loss ; 
and  as  to  that  which  was  saved,  but  damaged,  it  was  a  partial  loss.". 
Far  from  holding  that  the  fact  of  the  flax  being  packed  in  separate 
mats  was  important,  the  Court  decided  that  in  respect  of  all  the  flax 
that  was  lost  the  plaintiffs  were  entitled  to  recover,  witliout  express- 
ing any  regard  to  whether  that  which  was  saved  formed  part  of  the 
same  package  or  packages  with  all  or  a  portion  of  that  which  was 
lost.    This  latter  question  would  obviously  have  been  material  if  the 
insurance,  though  in  terms  general,  "  upon  flax,"  had  been  treated 
by  the  Court  as  in  effect  several  upon  each  separate  mat ;  because 
some  of  that  which  was  lost  must  have  formed  a  portion  of  the  same 
mats  with  portions  of  the  one  ton  which  was  saved  ;  and  if  the  in- 
surance  had  been  upon   each  separate   mat,   then,  inasmuch   as 
portions  of  some,  if  not  all,  of  the  mats  were  saved,  the  plaintiffs 
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could  not  have  been  held  entitled  to  recover  iu  respect  of  all  the 
flax  that  was  lost.  The  Court,  therefore,  in  construing  the  policy 
*'  diyis^y**  did  so  not  as  to  each  separate  package,  but  as  to  eacn 

Sortion  of  the  cargo  considered  as  one  entire  bulk  of  flax  ;  and  their 
ecision  was  intended  to  be,  and  was,  that  the  warrantVi  "  free  of 
Particular  Average,**  did  not  extend  to  the  case  of  total  loss  of  a 
part  of  the  subject-matter  insured,  which  had  sunk  to  the  bottom 
of  the  sea,  and  thereby  ceased  to  exist — ^a  proposition  which,  as 
applicable  to  the  case  of  a  shipment  in  bulk,  is  admitted  not  to  be 
maintainable!  and  is  in  direct  variance  with  the  later  decisions,  to  be 
presently  mentioned,  and  with  which  we  agree. 

In  Uedbuig  r.  Pearson  (7  Taunt.  154  ;  S.  C,  2  Marsh.  432)  the 
insurance  was  on  '^hogsheads  of  sugar,**  warranted  free  of  Particular 
Average,  and  all  but  a  small  portion  of  the  sugar  in  each  of  the 
hogsheads  was  washed  out  and  entirely  lost,  the  part  saved  amount- 
ing to  only  three  per  cent,  upon  the  whole  cargo  ;  and  the  Court 
held  that  the  loss  was  within  the  warranty,  and  the  insured  were  not 
entitled  to  recover.  The  Court  are  reported  (7  Taunt.  155)  to  have 
said, ''  that  in  Davy  t;.  MUford  there  was  a  clear  line  to  be  taken,  for 
iome  of  the  bundles  of  Jlax  never  came  on  shore.  With  respect  to 
this  supposed  ^stinction  between  the  two  cases,  it  is  not  founded 
upon  any  fact  stated  in  the  report  of  Davy  v.  Milford.  It  does  not 
appear  that  the  flax  which  came  on  shore  belonged  to  any  particular 
bundle  or  bundles,  and  from  its  quantity  it  must  have  consisted  of 
parts  of  several  if  not  all  the  mats.  Further  :  the  plaintifis  in  that 
case,  as  already  observed,  recovered,  not  in  respect  of  one  or  more 
mats  no  part  of  which  came  ashore,  but  for  all  the  flax  that  did  not 
come  ashore,  without  regard  to  whether  it  formed  a  portion  of  the 
same  mat  or  mats  with  that  which  was  saved.  According  to  the 
report  of  Hedbuig  r.  Pearson  (2  Marsh.  482),  Gibbs,  C.  J.,  said — 
**  The  case  of  Davy  v,  Milford  differs  from  the  present,  because  here 
each  hogshead  had  some  sugar  saved  in  it,  though  but  little.  If 
any  of  the  hogsheads  had  been  entirely  lost,  it  would  have  been  a 
total  loss  as  to  them  ;  but  as  it  is,  I  do  not  see  where  we  could  stop, 
or  how  to  draw  the  line.**  This  dictum  of  the  Lord  Chief  Justice  is 
the  only  distinct  trace  we  find  in  the  reports  of  any  distinction  sup- 
posed between  the  eflect  of  the  warranty  against  Particular  Average 
as  to  a  cargo  in  bulk  and  as  to  a  cargo  of  the  same  commodity  in 
separate  packages  not  separately  valued.  It  was  only  a  statement  of 
what  Gibbs,  C.  J.,  supposed  to  have  been  decided  by  the  Court  of 
Queen*s  Bench  in  the  case  of  Davy  v.  Milford;  and  as  it  was  foimded 
upon  a  misapprehension  of  that  case,  it  is  not  entitled  to  the  respect 
which  an  independent  opinion,  though  extra-judicial,  might  have 
commanded. 

In  Cologan  v.  The  London  Insurance  Corporation  (5  Mau.  &  S. 
447),  585  bushels,  being  part  of  a  cargo  of  wheat  insured  under 
the  description  of  **  8,224  bushels  of  wheat,**  vnth  a  warranty 
against  Average  xmless  general,  were  so  damaged  by  sea-water  that 
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tliey  were,  by  order  of  magistrates,  for  the  sake  of  the  publio  health, 
thrown  overboard  and  lost.  It  was  aigued  on  behalf  of  the  plaintiff, 
that  here,  at  all  events,  was  a  total  loss  of  port,  for  which  he  was 
entitled  to  recover ;  to  which  it  was  answered  for  the  underwriters^ 
**  Is  not  this  rather  a  partial  loss  of  the  whole  than  a  total  loss  of  a 
part  ?  "  (which  might  have  been  better  put  thus-*-'^  Is  not  a  total 
loss  of  part  ex  vi  terminorum  a  partial  loss  of  the  whole  ?")  It  be* 
came  unnecessary  to  decide  the  question,  the  plaintiff  having  been 
held  entitled  to  recover  upon  other  grounds  as  for  a  total  loss  of  the 
whole  cai^o;  and  no  opinion  was  expressed  upon  it  by  Lord  Ellen- 
borough  or  Bayley,  J. ;  but  Abbot,  J.,  said  that  he  strongly  inclined 
to  the  conclusion  that  this  was ''  a  total  loss  of  part ; ''  and  Holroyd,  J.'^ 
stated  the  inclination  of  his  opinion  to  be,  that  **  after  part  of  ihe 
whole  cargo  was  thrown  overboard,  there  was  a  total  loss  by  perils 
of  the  sea  of  that  part."  Assuming  that  those  learned  judgeA 
meant  to  say,  not  only  that  there  was  a  total  loss  by  perils  of  th^ 
seas  within  the  meaning  of  the  policy,  notwithstanding  the  actilal 
existence  of  the  com,  though  in  the  form  of  a  nuisance,  at  the  time 
it  was  thrown  overboard  (as  to  the  correctness  of  which  no  doubt 
can  now  be  entertained),  but  also  that  the  value  of  such  part  might 
be  recovered  notwithstanding  the  warranty  against  Particular  Ave-^ 
rage,  their  opinion  was  to  the  same  effect  as  Davy  if.  Gilford, 
namely,  that  die  warranty  does  not  include  the  case  of  a  total  loss 
of  part,  involving  the  total  destruction  of  that  part  by  its  sinking 
to  the  bottom  of  the  sea.  The  case  itself  was  one  of  eftiipment  is 
bulk ;  and  though  the  corn  was  described  as  '<  -8,2124  bushels  of 
wheat,"  that  was  a  mere  description  of  the  quantity,  and  had  not 
the  effect  of  making  the  insurance  distributive  as  to  each  bushel; 
The  opinions  of  the  two  learned  Judges  in  that  case  do  not  point  to 
the  existence  of  any  distinction  between  shipment,  in  bulH  and  in 
packages  ;  they  stand  upon  the  same  ground  as  DaVy  v.  Milford. 

In  HiUs  V.  The  London  Insurance  Gorporatioh  (&  M.  &  W.  569) 
the  insurance  was  upon  wheat  valued  at  1,600?.,  and  warranted  fi«e 
from  Average,  except  general,  or  the  ship  should  be  stranded,  ^e 
wheat  was  shipped  in  bulk ;  and  during  bad  weather,  which  catased 
the  vessel  to  make  water,  and  rendered  the  use  of  the  pumps  neces- 
sary, 75Z.  worth  of  the  wheat  was  pumped  out  with  the  water,  and 
wholly  lost.  The  Court  of  Exchequer  held  that  the  underwriters 
were  protected  from  liability  by  the  warranty.  In  the  report  of  this 
case  in  5  M.  &  W.  567,  Lord  Abinger  is  made  to  give  an  account 
of  Davy  v.  Milford,  wholly  at  variance  with  the  facts  of  that  case, 
bitt  which  answers  to  Lewis  i\  Rucker  (2  Burr.  1,167)— not  as 
suggested  by  Mr.  Phillips  in  his  very  able  work  (2  Ph.  Ins.  469),  to 
Hedburg  v.  Pearson.  The  case  referred  to  by  Lord  Abinger.  was 
one  in  which  '*  each  hogshead  was  separately  valued  and  insured, 
and  therefore  a  loss  of  one  was  properly  held  to  be  a  total  loss  <rf 
that  hogshead."  This  identifies  the  case  of  which  Lord  Abinger 
was  speaking  as  Lewie  r.  Rucker,  in  which  there  was  a  separate 

ao  2 


462  APPENDICES. 

valuation  of  each  hogshead,  whilst  in  Hedbarg  v,  Pearson  the  in- 
surance was  upon  ^*  hogsheads  of  sugar  *'  generally,  without  any 
separate  valuation  of  each  hogshead.  That  Lewis  v.  Bucker  was 
the  case  referred  to  by  Lord  Abinger  appears  still  more  clearly  upon 
reference  to  the  contemporaneous  report  of  Hills  r.  The  London 
Insurance  Corporation  (9  L.  J.,  Ex.,  27),  where  Lord  Abinger  is 
reported  as  having  referred  to  the  case  in  2  Burr.  1,167,  and  not  to 
that  of  Davy  v.  Milford.  This  correction  makes  the  judgment  con- 
sistent, 80  far  as  it  touches  the  question  whether  shipment  in  pack- 
ages makes  any  difference  in  the  liability  of  the  underwriter.  The 
following  passage  in  ihe  judgment,  as  reported  in  5  M.  &  W.  576,  is 
material,  viz.  *^  Where  the  insurance  is  upon  each  package  sepa- 
rately "—not  merely  where  the  cargo  is  shipped  in  packages,  but 
'*  where  the  insurance "  (as  in  Lewis  t\  Rucker)  ^^  is  upon  each 
package  eeparatelif^^ — ^^  it  is  to  be  treated  as  a  total  loss  upon  each 
package  lost ;  but  when  it  is  an  insurance  upon  the  bulk,  unless  the 
loss  exceed  a  certain  value  upon  the  particular  article,  Uiere  is  no 
Average  loss,  and  there  cannot  in  such  a  case  be  any  total  loss  of  a 
portion  only  of  the  cai^go."  This  judgment  of  the  Court  of  Exche- 
quer lends  no  countenance  to  the  doctrine  asserted  by  the  plaintiffs, 
that  the  entire  loss  of  a  part  of  a  cargo  of  tlie  same  description  of 
goods  may  be  partial  or  total,  according  to  whether  the  cargo  was 
shipped  in  bulk  or  in  separate  packages  ;  and  if  the  latter,  whether 
the  amount  lost  consisted  of  part  only  of  each  and  every,  some  or 
one,  or  of  the  whole  of  one  or  more  of  such  packages. 

In  Navone  v.  Uaddon  (9  C.  B.  80)  the  insurance  was  upon 
eighty-one  bales  of  waste  silk,  valued  at  2,245^,  and  warranted  free 
of  Particular  Average,  unless  the  ship  should  be  stranded,  upon  a 
voyage  from  Genoa  to  Leghorn,  and  thence  to  Liverpool.  The  ves- 
sel was  forced  by  stress  of  weather  to  put  into  Gibraltar  to  repair, 
and  some  of  the  bales  of  silk  were  found  to  be  so  damaged  by  the 
sea-water  that  the  master,  in  the  exercise  of  a  reasonable  discretion, 
such  as  a  prudent  owner  iminsured  would  have  exercised,  sold  them 
on  the  spot.  They  might,  however,  at  a  reasonable  expense,  have 
been  put  in  a  condition  to  be  brought  to  Liverpool  in  another  ves- 
sel. The  Lord  Chief  Justice  (Lord  Truro)  in  giving  judgment  said 
(9  C.  B.  42),  that  '^  no  one  of  the  bales  was  so  damaged  as  to  make 
the  whole  contents  useless  for  any  mercantile  purpose  ;  there  was, 
therefore,  no  entire  loss  of  any  one  bale."  And  again  (Id.  43) — 
"  The  facts  found  are,  that  the  silk  in  question  was  only  partially 
damaged  ;  that  no  one  package  was  so  injured  as  in  the  result  to 
lead  to  its  entire  destruction ;  but  that  the  whole  might  have  been 
sent  forward  as  silk  in  a  reasonable  time,  and  at  a  reasonable 
expense."  These  expressions  are  relied  upon  to  show  that  in  Lord 
Truro's  opinion,  if  any  one  bale  had  been  wholly  destroyed,  the 
insured  might  have  recovered.  We  do  not,  however,  understand 
them  in  that  sense.  The  Lord  Chief  Justice  was  speaking  with 
reference  to  the  facts  before  him,  and  used  the  fact,  that  no  one 
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package  was  entirely  destroyed,  to  show  that  not  only  was  the 
plaintiff  not  entitled  to  recover,  but  that  there  was  nothing  to  raise 
any  serious  question  of  liability,  such  as  the  present  discussion 
shows  might  have  arisen  if  any  one  of  the  bales  of  silk  had  been 
wholly  destroyed.  It  has  also  been  said,  that  in  the  course  of  the 
argument  in  Navone  v.  Haddon,  Cresswell,  J.  (9  C.  B.  88),  recog- 
nised Davy  V.  Milford  as  good  law.  This,  however,  was  erroneous, 
because  the  learned  Judge  cited  Davy  v.  Milford  as  an  authority 
only  to  show  that  the  plaintiff  in  Navone  v.  Haddon  could  not 
recover  in  respect  of  what  was  saved  in  specie,  though  deteriorated, 
as  to  which  point  the  decision  in  Davy  v.  Milford  has  not  been 
questioned.  The  same  remark  applies  to  the  citation  of  Davy  r. 
Milford,  by  Dampier,  J.,  in  Glennie  v.  The  London  Insurance  Cor- 
poration (2  Mau.  &  S.  877),  for  the  purpose  of  showing  that  the 
warranty  against  Particular  Average  exempted  the  underwriters 
from  liability  in  respect  of  a  cargo  of  rice  so  damaged  that  it  did  not 
produce  sufficient  to  pay  the  freight. 

Mr.  Stevens's  work  on  Average  was  also  referred  to  by  the 
plaintiffs  below ;  but  so  far  as  it  can  be  considered  an  authority, 
it  is  against  the  existence  of  any  distinction  for  this  purpose  between 
a  shipment  in  bulk  and  a  shipment  in  separate  packages.  At 
pp.  224  and  225  (p.  399,  ed.  1838),  the  author  states  it  to  have 
been  the  practice  to  insert  in  the  policy  an  express  clause  ^'  to  pay 
Average  on  each  package,  as  if  separate  interests,  separately  in- 
sured," or,  "  to  pay  Average  on  each  ten,  fifteen,  twenty  hogsheads,** 
(as  the  agreement  may  be),  "  succeeding  numbers,  as  if,''  &c.  ;  and 
he  process  to  say,  *'  It  is  now  indeed  considered  so  much  agreeable 
to  usage,  where  goods  are  insured  direct  from  the  place  of  growth 
or  raanufactui*e,  that  if  the  clauses  '  to  pay  Average  on  each  species' 
of  produce,  or  'on  each  package'  of  manufactured  goods,  are 
not  inserted,  yet  a  liberal  construction  is  put  on  the  omission,  and 
the  policy  is  acted  on  as  if  they  were.  The  reason  is  this,  that  no 
objection  would  have  been  made  to  it  when  the  insurance  was 
effected,  and  in  consequence  it  is  considered  in  practice  as  a  mere 
verbal  omission  of  the  broker,  and  treated  as  such,  agreeably  to  the 
opinion  of  Magens,  74,  who  says,  *  In  an  insurance  made  generally 
on  goods,  each  different  parcel  or  kind  of  goods  ought  to  be  con- 
sidered by  itself.' "  This  statement  of  the  author  shows  that  it  was 
the  practice  in  certain  cases  only  to  insert  express  words,  to  bind 
the  underwriter  to  pay  in  respect  of  each  package,  and  that  their 
omission  was  in  such  cases  only,  not  universally,  treated  as  a  mis- 
take, and  the  policy  acted  upon  as  if  it  had  contained  them.  So 
far,  indeed,  is  the  author  from  suggesting  that  the  policy,  without 
such  words,  would  in  point  of  law  bind  the  trnderwriter  as  to  each 
package,  that  in  the  note  to  p.  224  (p.  899,  ed.  1838)  he'states  a 
doubt  of  Magens,  ''if  101  chests  of  goods  be  insured,  and  three 
chests  be  totally  damaged  so  as  to  be  worth  nothing,  whether 
the  loss  can  be  claimed  of  the  underwriters  ;"  and  goes  on  to  say, 


454  .VFPENDICE». 

''  Strictiy  speftking,  it  cannot,  and  it  is  to  obviate  this  difficulty 
that  the  above  claoaes  are,  bj  his  recommendatioQ,  introduced  inio 
the  policj."  So  that  the  opinion  of  the  author  is  against  the 
claim  of  the  ''plaintiffs  below,  founded  upon  the  shipment  having 
been  in  bags,  in  the  absence  of  an  express  separate  insurance  of 
each  bag.  At  p.  283  (p.  405,  ed.  1833),  however,  he  states  two 
points  to  be  settled,  viz.,  *'  That  when  goods  are  warranted  free 
from  Average  the  underwriters  are  liable  to  pay  a  total  loss  of  a 
part,  or  a  partial  loss  of  the  whole,  if  part  of  the  thing  insured  go 
in  bulk  to  the  bottom  of  the  sea,  [or  if  it  be  rendered  totally  worth- 
less, though  it  subsist  in  specie]* ;  and  that  (with  the  same  war- 
ranty) they  are  not  liable  to  pay  a  partial  loes,  though  it  be  in  fact 
a  total  loss  of  a  part,  if  that  loss  be  the  consequence  of  sea-damagc.^ 
For  the  first  of  these  points  he  refers  only  to  the  case  of  Davy  v. 
Milford,  and  it  is  remarkable  that  in  this  part  of  the  work  he  is 
speaking  without  reference  to  any  distinction  between  a  shipment  in 
bulk  and  in  packages.  At  p.  235  the  same  author  says,  that ''  where 
there  is  a  total  loss  of  a  part  in  bulk,  whether  it  goes  to  the  bottom 
of  the  sea  by  accident,  or  whether,  by  being  rendered  worthless,  it 
is  thrown  into  the  sea,  or  remain  on  land,  the  underwriters  are  liable, 
though  the  article  be  insured  *  free  of  Particular  Average  f.* "  The 
authorities  referred  to  for  this  position  are,  the  judgments  of  Lord 
Alvanley  in  Dyson  t;.  Rowcroft  (3  B.  &  P.  474),  and  of  Lord  Ellen- 
borough  and  Abbott,  J.,  in  Cologan  v.  The  London  Insurance 
Corporation  (5  Mau.  &  8.  447).  In  both  those  cases,  however,  the 
goods  were,  ibr  aught  that  appears,  shipped  in  bulk,  and  the  loss  was 
held  to  be  total  of  the  entire  cargo  ;  and  both  Lord  Alvanley  and 
Lord  Ellenborough  confined  their  judgments  to  that  view  of  the 
case ;  whilst  the  extra-judicial  dictum  of  Abbott,  J.,  as  already 
observed,  was  to  the  same  effect  as  Davy  v.  Milford. 

The  statement  of  Mr.  Stevens  upon  this  point,  therefore,  must 
stand  or  fall  with  that  case. 

There  remains  to  be  noticed  the  learned  work  of  Mr.  Arnould,  in 
which  (2  Am.  Ins.  1088)  the  law  is  laid  down  as  contended  for  by 
the  plaintiffs  beJow  ;  but  whilst  we  fully  recognise  the  merit  of  that 
work  as  a  compilation,  We  cannot  treat  it  as  establishing  a  proposi- 
tion not  borne  out  by  the  authorities  referred  to  by  the  learned 
author,  all  of  which  we  haVc  examined  for  ourselves. 

It  appears,  upon  this  reviciXv  of  the  authorities,  that  the  judgment 
in  Davy  v.  Milford  did  not  {ffoceed  upon  the  fact  of  the  goods 
having  been  shipped  in  package^  and,  indeed,  that  it  could  not  be 
sustained  upon  that  ground.  It  was  not  put  upon  the  ground  that 
the  flax  saved  could  not  have  been  broug^  in  the  state  of  flax  to  its 
destination,  because  in  that  case  the  |)buntiff  ought  to  have  recovered 
for  a  total  loss,  with  benefit  of  salvage  to  the  underwriters.    It  is  at 

*  The  wordB  between  brackets  are  omitted  in* the  later  edition  of  1833. 
t  This  passage  does   not   occur  in  the  later  edition  of   1833.     (Se^ 
pp.  488-435.) 
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▼aiiaace  with  the  plaia  meaniog  of  the  memorandumi  and  with  the 
muneroofl  authoritiee  from  which  attempts  have  been  made  to  dis- 
tinguiah  it ;  amongst  others,  Hills  v.  The  London  Insurance  Corpo- 
ration :  and  so  far  as  the  judgment  was  against  the  underwriters,  it 
must  now  be  considered  as  oyerruled.  The  same  of  the  dicta  of 
Abbott  and  Uolroyd,  J.J.,  in  Colpgan  v.  The  London  Insurance 
Corporation.  The  same  of  the  dictum  of  Gibbs,  C.  J.,  in  Hedburg 
V.  Pearson,  which  arose  from  a  misapprehension  of  Davy  t;.  Milford. 
The  citations  of  Davy  v.  Milford  by  Dambier,  J.,  in  Glennie  v.  The 
London  Insurance  Corporation,  and  by  Cresswell,  J.,  in  Navone  t^. 
Haddon,  were  for  the  purpose  of  showing  that  the  plaintiffs  in  those 
cases  could  not  recover  in  respect  of  what  remained  in  specie,  and 
they  add  nothing  to  its  supposed  authority  as  to  the  right  to  recover 
for  the  part  that  was  lost.  The  supposed  reference  to  Davy  v,  Mil- 
ford by  Lord  Abinger  in  Hills  v.  The  London  Insurance  Corporation 
appears  to  have  been  a  mistake  of  the  reporter. 

These  remarks  upon  the  cases  cited  dispose  also  of  the  statements 
in  the  text-books  founded  upon  them  ;  and  it  appears  in  the  result 
that  there  is  no  authority  binding  us  to  construe  the  memorandum 
in  any  sense  difierent  from  the  ordinaiy  meaning  of  the  words. 

We  have  looked  into  the  works  of  foreign  writers  to  ascertain 
whether  there  was  anything  in  the  general  maritime  law  to  guide  us 
in  our  judgment 

In  Yalin's  Commentary  on  the  ordonnance  de  la  Marine  of  1681, 
liv.  3,  tit.  6,  ^'  Des  Assurances,"  sect.  47,  and  Em^gon's  Traits  des 
Assurances,  c.  12,  ss.  45,  46  (second  volume  of  the  edition  by 
Boulay  Patey,  pp.  8  to  20),  the  history  and  effect  of  the  warranty 
'^  free  of  Particular  Average  "  are  stated  and  discussed.  It  appears 
that  a  similar  clause  was  in  use  in  Italy  as  early  as  the  sixteenth 
century,  and  that  it  was  confined  in  construction  by  the  Italian 
lawyers  to  cases  of  trifling  and  inconsiderable  jettison  or  damage  in 
usual  and  ordinary  events.  Yalin,  in  his  Commentary,  objects  to 
the  general  introduction  of  such  a  clause,  on  the  ground  of  its  ten- 
dency to  abuse,  because  of  giving  the  captain  an  interest  in  the 
destruction  of  the  vessel  by  stranding  ;  and  that  notion  at  one  time 
prevailed  to  such  an  extent  that  the  Court  of  Admiralty  at  Mar- 
seilles, in  1718,  exceeded  its  jurisdiction  so  &r  as  to  make  an 
ordonnance  (shortly  afterwards  annulled  by  the  parliament  of  Aix) 
prohibiting  the  introduction  of  the  clause  into  policies  under  a  heavy 
penaltv.  The  opposite  view,  however,  ultimately  prevailed.  Pothier 
(Des  Assurances,  166),  Em^rigoa  (ubi  sup.),  and  Boolay  Patev,  in 
his  Commentary  on  Emdrigon  (2  £m^gon,  14),  shows  it  to  have 
been  settled  in  France  long  before  the  Code  de  Commerce  (see  sect 
409)  that  the  clause  "  free  from  Average''  was  valid,  and  exempted 
the  underwriters  fitmi  all  average  kts,  whether  general  or  particular, 
except  in  oases  of  total  loss  of  the  whole,  either  actual  or  construc- 
tive. We  find  no  trace  throughout  the  discussions  of  the  subject  by 
those  great  lawyers  of  a  distinctioQ  as  to  the  mode  in  which  the 
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cargo  is  packed.  The  diversities  of  opinion  expressed  by  them 
relate  to  the  validity  of  the  clause,  and  the  extent  and  character  of 
the  loss  which  should  be  considered  as  falling  within  its  terms,  and 
not  in  any  respect  to  the  circumstance  of  shipment  in  bulk  or  ia 
packages.  Indeed,  in  one  of  tlie  cases  reported  by  Em^rigon,  sect. 
46  (2  Em^rigon,  by  Boulay  Patey,  18),  the  cargo  consisted  of  soap 
in  boxes,  and  tbe  insured  were  held  not  to  be  entitled  to  recover  in 
respect  of  a  jettison  (in  the  nature  of  General  Average)  of  200 
boxes.  Under  the  circumstances  of  that  case,  the  insured  in  au 
English  policy,  with  the  ordinary  memorandum, .  would  have  been 
entitled  to  recover,  either  on  the  ground  that  it  was  a  General 
Average  loss,  or  that  the  ship  was  stranded.  That,  however,  would 
only  be  in  consequence  of  the  express  exceptions  of  General  Average 
and  stranding  in  the  English  form,  and  the  case  is  in  point  to  show 
that  the  clause  "free  of  Average"  was  considered  by  Em^gou 
to  apply  to  the  whole  cargo,  though  shipped  in  separate  packages. 

In  America  the  point  has  been  much  considered ;  and  it  appears, 
from  the  authorities  cited  in  argument,  to  be  there  held  that  the 
form  of  shipment,  whether  in  bulk  or  in  separate  packages,  makes 
no  difference  in  the  liability  of  the  underwriters ;  and  ihaX  the 
insured  has  no  claim  on  account  either  of  a  partial  destruction 
of  the  value  of  the  article,  or  the  destruction  of  a  part  of  the 
article,  whether  it  be  shipped  in  bulk  or  in  separate  packages, 
unless  the  policy  indicate  that  a  loss  is  to  be  adjusted  on  each 
package ;  in  other  words,  unless  each  package  is  separately  valued 
and  insured. 

It  was  said  by  the  learned  counsel  for  the  plaintiffs  below,  Uiat 
the  authority  of  the  foreign  decisions  on  this  subject  was  weakened 
by  the  fact,  that  in  other  countries  abandonment  is  permitted  to  the 
insured  in  cases  where  the  average  bears  a  large  proportion  (now  in 
France  75  per  cent. — Code  de  Commerce,  869 ;  Dictionnaire  du  Con- 
tentieux.  Commercial  Delaissement,  note  45 ;  in  America  50  per 
cent. — Philips,  1536)  to  the  entire  value  of  the  subject  insured. 
These  provisions  no  doubt  give  a  wider  application  to  the  doctrine 
of  constructive  total  l68s  and  abandonment,  and  increase  the  liability 
of  underwriters  by  enlarging  the  number  of  cases  in  which  the 
loss  is  considered  total ;  but  with  respect  to  those  cases  in  which 
the  loss  is  partial,  the  construction  to  be  put  upon  the  language  of 
the  memorandum  ought  to  be  everywhere  one  and  the  same.  All 
considerations  of  hardship  are  excluded  by  the  nature  of  the 
question,  what  is  the  true  construction  of  the  contract  which  the 
parties  have  entered  into  ?  Is  this  a  case  in  which  the  underwriters 
have  contracted  to  be  liable,  or  have  stipulated  to  be  exempt? 
Moreover,  we  refer  to  the  foreign  authorities  only  to  show  that  there 
is  nothing  in  the  general  law  merchant  to  sanction  the  proposition 
contended  for  by  the  plaintiffs  below,  or  in  any  way  inconsistent  with 
the  result  at  which  we  have  arrived. 

It  was  suggested  in  the  course  of  the  ai*gument,  that  there  was 
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some  usage  of  trade  affecting  the  question ;  but  no 'such'  usage  is 
stated  in  the  case  to  exist  in  point  of  fact ;  and  we  need  not  con-> 
sider  how  far  such  a  usage,  if  it  existed  in  fact,  could  control  the 
terms  of  the  policy. 

We  have  not  lost  sight  of  the  argument  of  the  defendant  below, 
that  although  the  policy  is  upon  a  voyage  <<  in  ship  or  ships,"  it 
expresses  within  its  four  comers  the  entire  contract  between  the 
parties;  that  the  subsequent  declaration  of  interest  was  merely  the 
act  of  the  insured,  in  the  exercise  of  a  power  conferred  upon  them ; 
and  that  they  could  not  thereby  alter  the  effect  of  the  policy.  •  We 
need  not,  however,  further  notice  this  argument,  because  assuming, 
in  favour  of  the  insure,  that  each  of  the  policies  had  contained  the 
words  in  which  the  interest  was  declared  upon  the  first,  viz.,  ''Per 
Waban  (R.M.)  c,  2,688  bags  linseed,  l,600f.,*'  in  our  judgment  the 
result  ought  to  be  the  same. 

We  are  of  opinion,  that  where  memorandum  goods  of  the  same 
species  are  shipped,  whether  in  bulk  or  in  packi^es,  not  expressed 
by  distinct  valuation  or  otherwise  in  the  policy  to  be  separately 
insured,  and  there  is  no  General  Average,  and  no  stranding,  the 
ordinary  memorandum  exempts  the  underwriters  A:om  liability  for 
a  total  loss,  or  destruction  of  part  only,  though  consisting  of  one 
or  more  entire  packages,  and  though  such  package  or  packages 
be  entirely  destroyed,  or  otherwise  lost  by  the  specified  perils.  As 
to  their  liability  in  respect  of  different  species,  we  need  not  express 
any  opinion. 

For  these  reasons  we  reverse  the  judgment  of  the  Court  of  Queen*8 
Bench,  and  give  judgment  for  the  defendant  below. 
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UNSEAWORTHINESS. 

Thompson  t;  Hopper. 
Queen's  Bench,  February,  1856. 


Th£  Judges  were  not  agreed,  and  they  delivered  their  judgment 
as  follows  :— • 

Eblb,  J. — ^By  the  demurrers  to  the  three  pleas  in  this  case,  tlu'ee 
questions,  arising  upon  the  meaning  of  the  judgment  in  Gibson  v. 
Small  (4  H.  L.  G.  358),  must  be  decided.  On  the  first  plea  the 
question  is,  whether,  upon  a  time  policy  on  an  outward-boimd  ship 
lying  in  the  port  of  the  owner's  residence,  the  shipowner  can  recover 
for  a  loss  if  he  sends  her  to  sea  in  an  unseaworthy  state.  On  the 
second  plea  the  question  is,  whether  he  can  recover  if  he  does  so 
knowingly  ;  and  on  the  third  plea  the  question  is,  whether  he  can 
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recover  if  he  does  so  knowingly,  and  the  ship  is  lo»t  by  reason  o 
that  unseaworthiness. 

As  none  of  these  questions  are  decided  by  Gibson  v.  Smalli  the 
authority  of  the  supreme  Court  does  not  preclude  a  free  consider-* 
ation  of  them.  That  Court  decided  that  the  plea  there  was  bad, 
seemingly  on  the  ground  that  if  a  ship  insured  by  a  time  policy  is 
at  the  commencement  of  the  risk  in  an  unknown  sea,  and  in  an^ 
unknown  state,  the  owner  does  not  warrant  that  it  is  in  the  state 
requisite  for  setting  out  on  a  voyage.  To  this  extent  all  the  Coorts 
are  bound.  But  when  it  is  proposed  to  adopt  the  opinions  of 
Parke,  B.,  and  Lord  Campbell,  tliere  expressed  (4  U.  L.  C,  406, 
423)— -viz.,  that  there  is  no  warranty  of  seaworthiness  in  any  time 
policy — and  therefore  to  hold  the  first  plea  in  this  case  bad,  what- 
ever deference  I  may  fet4  for  those  opinions,  still  I  must  pray  leave 
to  state  my  dissent  as  well  from  the  opinion  as  from  the  reasoning 
from  which  it  was  deduced.  The  reasoning  was,  that  a  time  policy 
is  to  be  construed  as  an  ordinary  contract  in  writing  by  the  terms 
thereof,  and  not  as  a  contract  for  marine  insurance,  subjected  to  the 
rules  of  law  relating  thereto,  it  being  assumed  that  those  rules  were 
laid  down  for  voyage  policies,  and  were  not  adapted  to  time  policies 
•~at  least,  as  far  as  relates  to  the  warranty  of  seaworthiness  at  the 
commencement  of  the  risk.  This  warranty  in  voyage  policies  being 
supposed  to  be  implied  by  law,  by  reason  of  the  owner  being  sup* 
posed  to  know  and  to  have  power  over  the  state  of  the  ship,  while 
the  owner  in  the  case  of  a  time  policy  may  sometimes  not  have  such 
knowledge  and  power  to  the  same  extent ;  it  being  also  assumed 
that  a  time  policy,  silent  alike  as  to  warrant  and  disclosure,  and 
exempt  by  reason  of  that  silence  from  warranty,  would  not  be 
exempt  by  the  same  reason  from  the  rule  requiring  a  disclosure  of 
all  material  facts  ;  and  it  being  also  assumed  that  the  abolition  of 
any  security  for  the  state  of  the  ship  to  the  insurer  would  tend  to 
give  simplicity  and  certainty  to  this  branch  of  the  law ;  I  think 
this  opinion  and  tliis  reasoning  contrary  alike  to  the  authority  and 
to  principle.  As  to  authority,  it  does  not  appear  that  any  person 
ever  expressed  the  opinion  that  there  was  no  warranty  in  any  time 
policy  until  Parke,  B.^  8iK)ke  in  the  House  of  Lords.  Li  all  the 
authoiitics  tliere  cited — ^sec  Ilollingworth  v.  Broderick  (7  Ad.  &  EL 
40) ;  Dixon  t?.  Sadler  (6  M.  &  W.  405;  S.  C.  in  error,  8  M.  &  W. 
896);  Hucks  v.  Thornton  (Holt,  80) ;  1  Am.  Ins.,  c.  14,  s.  154, 
p.  411;  1  Ph.  Ins.  328;  and  8  Kent's  Com.  288,  289,  4th  ed.— the 
opinions  are  in  favour  of  a  warranty  in  time  policies  analogous  to 
that  in  voyage  policies ;  and  though  there  was  no  adjudication  upon 
the  point,  yet  that  was  accounted  for,  because  no  shipowner  before 
the  plaintiff  Small  was  shown  to  have  disputed  it.  Ag^ :  through- 
out the  stages  of  Small  v,  Gibson  the  opinions  of  all  Courts  and 
Judges  were  in  favour  of  some  warranty  till  Parke,  B.,  spoke.  The 
Queen's  Bench  adjudged  for  it  absolutely  (16  Q.  B.  128);  the  Ex- 
chequer Chamber  intimated  an  opinion  for  it  under  such  «kfgnni- 
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stancds  as  are  here  pleaded  (16  Q.  B.  141).  In  the  House  of  Lords, 
every  Judge  except  Parke,  B.,  either  affirms  that  there  is,  or  inolines 
to  think  that  there  may  be,  a  warranty  of  seaworthiness  in  some 
time  policies;  and  Lord  St.  Leonards,  who  was  one  of  the  two  peers 
deciding  the  case,  gives  an  opinion  that  there  is  such  a  warranty 
under  &e  circumstances  here  pleaded  (14  H.  L.  0.  415).  To  these 
authorities  ought  to  be  added  the  general  expression  of  the  rule  as 
applicable  to  marine  insurance,  without  an  exception  of  time  policies, 
in  the  judgments  and  treatises  where  it  is  laid  down,  and  the  absence 
of  any  marine  code  of  any  nation  excepting  time  policies  out  of  the 
general  rules  governing  marine  insurance.  Kent  in  his  third  Com- 
mentaiy  (p.  807,  4th  cd.)  blends  time  policies  with  voyage,  as  if 
they  were  subject  to  the  same  incidents — "  The  insmrer  may  take 
and  modify  what  risks  he  pleases.  The  policy  may  be  on  a  voyage 
out,  or  on  a  voyage  in,  or  on  the  whole  complex  voyage  otU  and  in ; 
or  it  may  be /or  part  of  the  route,  or  for  a  limited  time,  or  from  port 
to  portj  in  an  intermediate  stage  of  the  voyage.*'  So  they  are 
blended  in  the  Code  de  Commerce,  art.  835,  without  distinction— *- 
'*  L'assurance  pent  6tre  iaite  pour  Taller  et  le  retour,  ou  seulement 
pour  Tun  des  deux,  pour  Ic  voyage  entier  ou  pour  un  temps  limits." 
In  Amould^s  Treatise,  though  voyage  and  time  policies  are  treated 
of  separately,  yet  he  mentions  (vol.  1,  s.  155,  p.  412)  a  third  dass, 
which  indicates  that  the  parties  had  no  conception  of  an  essential 
difference  between  time  and  voyage  policies,  viz.,  policies  where 
time  and  voyage  are  mixed,  as  at  and  from  London  to  Cadis  for  six 
months,  or  from  the  1st  January,  1847,  to  the  1st  June,  1847,  at 
and  from. Bristol  to  Marseilles. 

As  on  this  review  authority  seems  to  weigh  against  the  opinion 
contended  for,  so  reasoning  upon  principle  seems  also  unfavourable 
to  it.  It  is  said  that  the  warranty  of  seaworthiness  implied  on  a 
voyage  policy  cannot  be  applied  by  analogy  to  a  time  policy  ;  that 
on  a  voyage  policy  the  warranty  means  '*  fit  to  go  to  sea  on  the 
voyage,^'  and  that  if  it  has  been  complied  with,  so  that  the  policy 
has  attached,  it  is  at  an  end;  and  that  a  time  policy  on  a  ship  being 
at  sea  woidd  always  be  void  if  seaworthiness  in  the  lait^mentioned 
sense  was  warranted,  and  therefore  no  warranty  at  all  is  to  be 
implied.  The  answer  is,  that  seaworthiness  is  not  used  in  this  last- 
mentioned  sense  in  respect  of  warranty.  It  is  laid  down  in  Dixon  r. 
Sadler  (1  2J.  <&  W.  405 ;  S.  C.,in  error,  8  M.  &  W.  895),  and  again 
in  Gibson  v.  Small  (4  H.  L.  C.  858),  that  the  original  meaning  of 
the  word  has  long  been  extended,  and  that  it  now  means  that  the 
ship  is  fit  for  its  duty  in  the  ordinary  degree.  It  is  also  dear  that 
when  once  fulfilled,  so  that  the  policy  has  attached,  it  is  not  always 
at  an  end.  The  case  of  a  policy  on  a  ship  at  and  from  Ixxndon  on  a 
whaling  voyage  to  the  north  is  almost  too  trite  to  be  quoted.  The 
warranty  is  for  four  gradations^-*fit  for  dock  in  London,  fit  for  river 
to  Gravesend,  fit  for  sea  to  Shetland,  then  fit  for  whaling.  The 
policy  attaches  if  the  ship  is  fit  for  dodC|  but  the  warranty  is  broken 
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if  the  other  stages  of  fitness  are  not  completed.  (See  1  Arn.  In$. 
8.  249,  p.  670.)  If  the  word  '*  seaworthy  '*  has  been  extended  to 
these  four  gradations,  why  may  it  not  be  extended  by  analogy  to 
the  middle  or  end  of  the  voyage,  and  mean  that  the  slup  is  then  fit 
in  the  ordinary  degree,  that  is,  without  extraordinary  risk,  to  reach 
its  port  of  destination  ?  In  Paddock  r.  The  Franklin  Insurance 
Company  (II  Peck,  227),  Shaw,  C.  J.,  says,  that  if  the  warranty  of 
seaworthiness  implied  in  voyage  policies  be  implied  also  in  those  for 
time,  the  word  must  be  construed  with  considerable  latitude.  This 
is  true,  and  was  done  by  Gibbs,  C.  J.,  in  Hucks  v.  Thornton  (Holt, 
30),  where  a  time  policy  was  on  a  ship  which  had  been  in  the  South 
Seas  for  a  year  whaling  and  taking  prizes,  and  the  crew  was  so  far 
reduced  by  death  and  desertion  as  to  be  inadequate  to  the  whaling 
and  guarding  prisoners,  but  was  adequate  to  sealing  and  getting 
home.  The  Chief  Justice  said  (Holt,  34),  "  If  the  crew  could  per- 
form some  of  the  objects  of  the  voyage  with  safety,  and  navigate  the 
vessel  home,  she  cannot  be  called  unseaworthy."  The  latitude  of 
construction  which  was  adopted  in  this  case  for  a  time  policy  must 
also  be  adopted  in  respect  of  every  voyage  policy  for  the  latter  part 
of  a  voyage  ;  and  though  it  is  difficult  to  define  the  line  between 
seaworthiness  and  unseaworthiness  generally,  yet  the  facts  of  tlie 
majority  of  cases  would  probably  be  so  far  on  one  side  of  the  line 
as  to  be  clear  of  doubt.  The  facts  in  Hucks  v,  Thornton  (Holt,  30) 
exemplify  what  would  be  seaworthiness  according  to  the  stage  of  the 
voyage  ;  and  the  facts  in  Gibson  v.  Small  may  be  referred  to  as 
showing  what  was  clear  unseaworthiness.  In  that  case  the  risk 
began  on  the  25th  September,  and  the  ship  had  been  so  damaged  by 
perils  of  the  sea  on  her  voyage  before  that  day,  that  by  reason 
thereof  she  was  abandoned  as  a  total  loss  after  that  day.  The 
decision  that  tlie  defendant  in  that  case  was  liable  decided  that  he 
must  pay  for  damages  which  was  not  within  his  contract. 

Furthermore,  the  nature  of  the  contract  of  insurance  shows  that 
a  warranty  of  the  state  of  the  ship  is  needed  equally  for  policies  of 
marine  insurance,  whether  they  are  for  the  voyage,  or  for  time,  or 
mixed.  There  is  autliority  for  saying  that  tlie  warranty  of  seawor* 
thiness  is  the  basis  of  the  contract  of  the  insurer.  (See  the  autho- 
rities collected  in  Air.  Wilde's  argument  in  Gibson  v.  Small,  4 
II.  L.  C.  856  ;  to  which  add  2  Duer's  Law  and  Practice  of  Marine 
Insurance,  671,  cited  by  Mr.  Martin  in  Small  r.  Gibson,  in  the 
Exchequer  Chamber,  16  Q.  B.  141,  143.)  .  This  proposition  cannot 
be  carried  into  eifect  as  a  proposition  of  law  unless  the  course  of 
business  in  making  marine  insurance,  and  the  effect  of  the  decisions 
upon  the  well-known  form  adopted  for  policies,  be  assumed  to  be 
known  in  law.  It  is  conceded  to  be  contrary  to  law  to  take  any 
single  voyage  policy  out  of  the  general  class,  and  continue  it  as  an 
insulated  written  contract.  Equally  contraiy  to  law,  as  it  seems  to 
me,  is  it  so  to  deal  with  a  class  of  policies,  such  as  all  policies  for 
time,  or  all  policies  on  ships  made  of  iron,  or  any  other  arbitrary 
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class.  If  the  Cotu^t  can  notice  tlie  course  of  business  as  matter  of 
law  in  making  a  voyage  policy,  so  as  to  make  the  warranty  the  basis 
of  the  contract  in  that  form,  equally  so  must  they  notice  it  in  apply- 
ing the  same  proposition  of  law  to  policies  for  time,  and  the  propo- 
sition so  applied  has  the  same  effect  upon  botli  classes  of  policies, 
for  the  same  reason.  Thus  on  a  proposal  of  a  ship  for  insurance, 
a  nudn  question  for  the  insurer,  must  always  be,  whether  the  risk  is 
ordinary  or  extraordinary  ;  and  that  question  can  never  be  answered 
unless  the  state  of  the  ship  is  given.  If  the  ship  is  seaworthy  in 
tlie  sense  of  fit  for  its  service  in  the  ordinary  degree,  the  risk  would 
be  so  far  ordinary,  and  the  premium  at  the  lowest  sum  which  on  an 
average  would  yield  profit  to  the  capital,  care,  and  skill  embarked. 
As  the  generality  of  ships  would  be  fit  for  sendee  in  the  ordinary 
degree,  this  woiUd  be  the  ordinary  policy  ;  and  the  contract  would 
be  made  by  underwriting,  on  a  proposal  containing  the  name  of  the 
ship,  the  amount  to  be  covered,  the  duration  of  the  risk,  and  the 
premium.  In  making  this  contract  the  insurer  knows  the  early 
history  of  the  ship  from  the  register,  and  the  last  account  from  the 
disclosure  of  all  material  facts,  and  the  present  state  from  the  war- 
ranty of  seaworthiness  ;  and  as  the  duty  to  disclose  and  the 
warranty  are  universally  wanted  for  policies  at  an  ordinary  risk,  the 
law  has  given  to  the  underwriters  security  that  those  duties  shall  be 
performed  by  the  insured,  for  it  makes  them  a  condition  of  the 
underwriter's  promise  to  indemnify.  In  this  sense  they  are  the 
basis  of  his  contract.  But  if  the  ship  is  not  fit  for  its  service  in 
the  ordinary  degree,  a  disclosure  of  the  defect  is  essential  to  propor- 
tion the  increase  of  premium  to  the  risk  from  the  defect.  It  may  be 
a  defect  easily  remedied — it  may  be  a  state  bordering  on  destruction  ; 
so  that  in  case  of  unseaworthy  ships  the  insurance  would  be  always 
in  the  nature  of  a  special  contract ;  and  this  is  equally  applicable  to 
insurance  for  time  or  voyage.  In  the  case  of  a  ship  with  rotten 
timbers,  the  premium  would  be  alike  increased,  whatever  was  the 
measure  for  the  duration  of  the  risk.  If  the  warranty  of  the  sea- 
worthiness is  in  this  sense  the  basis  of  the  contract,  it  is  a  term 
introduced  for  the  interest  of  the  insurer,  and  is  indispensable  for 
him  if  he  is  to  .insure  at  an  ordinary  risk  ;  it  is  called  a  warranty 
because  it  extends  to  latent  as  well  as  patent  defects,  and  is  not 
limited  in  the  slightest  degree  by  any  reference  to  the  knowledge  or 
power  of  the  insured  ;  it  is  applicable  alike  to  all  ships  whether  at 
home  or  abroad,  and  to  every  insured  whether  foreigner  or  native, 
and  to  every  policy  whether  for  voyage  or  time.  The  law  gives  it 
as  a  security  to  the  insurer,  so  that  insurance  may  be  a  prudent 
mercantile  investment ;  and  not  only  for  that  reason,  but  also  as  it 
operates  to  prevent  fraudulent  insurance  for  the  purpose  of 
destruction,  and  the  evils  that  follow  in  that  train. 

If  this  be  the  meaning  of  this  warranty,  being  the  basis  of  the 
contract,  it  is  not  legal  reasoning  to  construe  tibe  contract  of  the 
insurer,  as  in  Small  v.  Gibson  seems  to  have  been  done,  to  be  a 
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wager  on  Ihe  safety  of  an  unkown  ship,  leaving  it  to  chance 
whether  at  the  commencement  of  the  risk  she  was  seaworthji  or 
a  drifting  hull  without  masts  or  anchors,  as  described  bj  the 
Chief  Baron  there.  Neither  is  it  legal  reasoning  to  exempt  the 
shipowner  from  the  warranty  on  account  of  a  supposed  want  of 
knowledge  in  him.  Btill  less  is  a  Court  justified  in  gratuitoi^sly 
assuming,  as  a  fact  known  in  law,  that  insurers  for  time  have, 
as  a  class,  less  knowledge  of  the  state  of  their  ships  than  insurers 
for  voyages. 

With  respect  to  the  argument  that  the  warranty  of  seaworthiness 
is  not  required  to  protect  against  fraud,  because  that  is  prevented 
by  the  duty  of  disclosure,  I  will  only  observe,  that  if  time  policies 
are  to  be  construed  by  their  written  contents  alone,  there  is  no 
authority  for  importing  the  duty  to  discloise  from  the  rules  relating 
to  marine  insurance,  more  than  the  duty  to  warrant  seaworthiness. 
And  with  respect  to  the  argument  for  annulling  the  warranty 
in  all  time  policies,  I  would  observe  that  the  importance  of  a  rule 
depends  on  its  accordance  with  the  rights  of  the  parties,  and  its 
analogy  to  the  other  parts  of  the  same  branches  of  law ;  and  for 
the  reason  above  assigned  I  submit  tliat  the  proposed  rule,  thoogh 
it  might  be  of  easy  application  for  the  moment,  would  really  produce 
injustice  and  uncertainty. 

Upon  these  grounds  I  am  of  opinion  that  there  was  a  warranty 
of  seaworthiness  at  the  commencement  of  the  risk  on  the  time  policy 
mentioned  in  the  declaration,  under  the  circumstances  stated  in  the 
plea.  It  foUows  that  the  first  plea  is  good,  and  it  further  follows, 
h  fortiori^  that  the  second  and  third  are  also  good. 

CoLKRXDOE,  J.,  read  the  judgment  of 

LoBD  Campbell,  C.  J.,  in  which  the  rest  of  the  Court  con- 
curred:— ^The  question  raised  by  the  first  plea  in  this  case  has 
never  yet  been  decided,  and  we  may  say  that  the  plea  is  sufii- 
cient,  consistently  with  the  judgment  of  the  House  of  Lords  in 
Gibson  r.  Small  (4  H.  L.  C.  353).  It  was  there  held,  according 
to  the  opinion  of  a  large  majority  of  the  Judges  who  were  con- 
sulted by  their  Lordships,  that  in  a  time  policy  upon  a  sliip,  framed 
in  the  iisual  terms,  no  special  circumstances  appearing  ren>ecting 
the  situation  or  employment  of  the  ship,  there  is  not  an  implied 
condition  that  the  ^ip  shall  be  seaworthy  on  the  day  when  the 
policy  ought  to  attach.  So  far  we  are  bound ;  but  any  opinions 
given  upon  the  other  questions  submitted  to  the  Judges  must  be 
considered  extra-judicial,  as  they  were  not  necessary  to  the  decision 
of  the  case,  and  the  House  of  Lords  was  not  required  to  act 
upon  them. 

The  first  plea  here  does  state  special  circumstances  respecting 
the  situation  and  employment  of  the  ship,  from  which  we  are  at 
liberty  to  say  that  in  this  insurance  there  is  an  implied  warranty 
of  seaworthiness.  These  circumstances  are,  that  at  the  making 
of  the  policy  the  ship  insured  was  an  outward-bound  ship,  lying 
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in  the  port  of  Sundejland,  where  the  plaintiffs  resided ;  that  she 
was  there  tinder  a  charter  to  carry  a  cargo  fVom  Sunderland  to 
Constantinople ;  that  the  plaintiffs  afterwards  sent  the  ship,  loaded 
with  this  cargo,  out  to  sea  in  an  unseaworthy  state,  and  when  she 
was  not  in  a  fit  and  proper  condition  safely  to  go  to  sea;  and  that 
the  ship  afterwards,  while  she  was  on  the  high  seas  in  that  state 
and  condition,  was  wholly  lost.  If,  under  such  circumstances,  there 
was  an  implied  condition  that  the  ship  should  be  seaworthy  at  the 
commencement  of  the  voyage,  this  plea  is  a  bar  to  the  action. 
But  I  adhere  to  the  opinion  which  I  expressed  in  Gibson  v.  Small 
(4  H.  L.  C.  428),  in  conformity  to  that  of  a  majority  of  the  Judges, 
that  although  the  time  policy  be  effected  upon  an  outward-botmd 
ship,  lying  in  a  British  port,  where  the  insuring  owner  resides,  a 
condition  of  seaworthiness  is.  not  to  be  implied.  The  Supreme 
Court  of  Appeal  judicially  determined,  that  with  respect  to  an 
implied  warranty  of  seaworthiness  there  is  a  difference  between 
"  voyage  policies  "  and  "  time  policies,"  there  being  with  respect  to 
the  one  class  invariably  an  implied  warranty  of  seaworthiness,  and 
no  such  warranty  with  respect  to  the  other  class,  at  least  uuless 
peculiar  circumstances  are  shown  from  which  the  warranty  is  to  be 
implied.  There  being  no  usage  for  implying  a  warranty  of  sea- 
worthiness as  to  time  policies,  and  there  being  no  decision  in  favour 
of  such  a  warranty,  and  there  being  a  solemn  binding  decision 
against  such  a  warranty  without  special  circumstances,  I  diink  that, 
according  to  principle  and  according  to  expediency,  it  ought  not  to 
be  implied  from  the  special  circumstances  alleged  in  this  plea. 

For  the  implied  warranty  of  seaworthiness  in  voyage  policies  we 
have  established  mercantile  usage,  with  a  long  series  of  decisions, 
and  authorities  from  text-writers  of  the  highest  reputation.  One 
reason  given  for  the  doctrine  is,  tliat  in  voyage  policies  the  insured 
may  generally  be  supposed  to  be  aware  of  the  condition  of  the  ship 
when  the  voyage  is  to  commence ;  but  the  rule  is  not  confined  to 
ca^es  where  the  insured  may  be  supposed  to  have  this  knowledge  ; 
for  it  applies  to  a  voyage  at  and  from  a  foreign  poi*t,  the  insured 
residing  in  England ;  and  it  applies  to  a  voyage  policy  on  goods, 
where  the  insured  has  no  control  over  the  outfit  of  the  ship.  I 
therefore  think  it  would  be  illogical  to  infer  that  the  condition  of 
seaworthiness  is  to  be  implied  wherever  the  insured  has  the  oppor- 
tunity of  personally  making  himself  acquainted  with  the  state  of  the 
ship  when  the  policy  is  intended  to  attach.  We  are  now  precluded 
firom  saying  with  respect  to  time  policies  (as  we  do  say  with  respect 
to  voyage  policies),  that  by  a  general  rule  there  is  an  implied 
warranty  of  seaworthiness;  and  much  uncertainty  and  much  litiga- 
tion would  arise  from  the  doctrine  that  it  may  be  implied  from  special 
circumstances.  Not  only  would  there  be  great  difiiculty  in  deter- 
mining what  special  circumstances  shall  be  sufficient  for  the  purpose, 
but  a  long  course  of  decisions  would  be  necessary  to  ascertain  the 
period  at  which,  in  time  policies,  the  seaworthiness  must  exist.    I 
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conceive  that  it  would  be  much  better  to  lay  down  the  general  rale, 
that  in  time  policies  tliere  is  no  implied  warranty  of  seaworthiness. 
At  tlkC  bar  it  was  said  that  tliis  would  be  very  hard  upon  under- 
writers. But  they  are  protected  wherever  there  is  any  fraudulent 
representation  or  concealment;  they  may  make  inquiries  and  intro- 
duce an  express  warranty,  and  they  may  always  insist  on  a  premium 
adequate  to  the  risk  which  they  run.  Their  interest  is  by  no  means 
neglected,  when,  in  the  absence  of  fraud,  they  are  held  liable  if  the 
ship  exists  as  a  ship  when  the  policy  attaches,  although  the  ship 
be  not  then  seaworthy ;  for  they  may  judge,  as  well  as  Uie  insured, 
what  is  likely  to  be  the  condition  of  the  ship  at  the  time  when  their 
liability  begms.  On  the  other  hand,  in  many  cases  insurance  could 
not  answer  its  purpose  of  indemnification  to  the  insured  if  tlie 
proposed  condition  were  to  be  implied.  After  the  point  is  con- 
clusively  settled  that  time  policies  do  not  in  this  respect  come  into 
the  same  category  as  voyage  policies,  I  must  respectfully  doubt  the 
power  of  courts  of  justice  to  add  by  implication  a  new  condition  to 
a  written  contract,  occasionally,  and  according  to  circumstances, 
where  they  may  think  tliere  is  Uie  same  reason  for  introducing  it  as 
there  is  ill  a  contract  in  which,  according  to  usage  and  undoubted 
law,  it  is  universally  and  invariablv  implied. 

»Some  of  the  Judges,  and  Lord  St.  Leonards  (4  H.  L.  C.  415), 
whose  authority  in  every  department  of  jurisprudence  is  entitlal 
to  the  highest  respect,  did  express  an  opinion,  that  in  a  time  policy 
on  an  outward-bound  ship,  about  to  sail  from  a  port  where  the 
owner  effecting  the  policy  resides,  there  is  an  implied  warranty  of 
seaworthiness ;  but  there  was  a  majority  of  opinions  on  the  other  side ; 
and  in  Jenkins  v.  Ileycock  (8  Moo.  P.  C.  351),  the  Judicial  Com- 
mittee of  the  Privy  Council,  consisting  of  Jervis,  C.  J.,  Dr.  Lush- 
ington,  Patteson,  J.,  Mr.  Pemberton  Leigh,  and  Sir  E.  Ryan,  since 
Gibson  v.  Small  was  decided,  and  afler  deliberating  upon  that  case 
in  all  its  stages,  intimated  that  they  were  strongly  inclined  to  agree 
with  Lord  Campbell,  and  those  who  thought  ^t  in  time  policies 
there  never  is  any  implied  warranty  of  seaworthiness,  although,  in 
the  case  before  them,  they  were  not  called  upon  so  to  determine. 

For  these  reasons  it  seems  to  me  that  on  the  first  plea,  which  rests 
entirely  on  an  implied  warranty  of  seaworthiness,  the  plaintiffs  are 
entitled  to  our  judgment. 

The  second  plea  adds  to  the  allegations  in  the  first,  that  the 
plaintiffs  "  knowingly,  wilfully,  wrongfully,  and  improperly  sent  the 
ship,  when  loaded,  out  to  sea  in  an  tmseaworthy  state,  and  when 
she  was  not  in  a  fit  and  proper  condition  safely  to  go  to  sea."  But 
if  I  am  right  in  what  I  have  already  oontended  for,  there  was  no 
implied  condition  of  seaworthiness,  and  the  policy  attached.  If  it 
did,  is  there  enough  alleged  here  to  exempt  the  insurer  from  liability 
for  loss  ?  The  exact  nature  of  the  unseaworthiness  is  not  specified. 
Although  the  ship  was  not  perfectly  seaworthy,  there  may  have  been 
a  great  probability  that  she  would  reach  her  port  of  destination;  and 
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there  being  no  avennent  that  the  loss  was  occasioned  by  the  unsea- 
worthiness, it  may  have  arisen  from  causes  which  were  perfectly 
unconnected  with  the  unseaworthiness,  and  which  would  have 
produced  the  same  effect  had  she  been  perfectly  seaworthy.  The 
insured,  therefore,  are  not  shown  to  have  produced  the  loss ;  and  as 
it  is  stated  in  the  declaration  to  have  arisen  from  perils  of  the 
sea,  I  think  that  for  anything  disclosed  by  this  plea  the  plantiffs  are 
entitled  to  recover. 

But  the  third  plea  appears  to  me  to  be  a  bar  to  the  action. 
Although  I  still  deny  any  warranty  of  seaworthiness,  I  think  that 
if  this  plea  be  true  in  point  of  fact,  the  loss  must  be  considered  as 
accruing  from  the  wrongful  act  of  the  insured,  which  can  give  them 
no  claim  to  indemnity.  In  addition  to  the  statements  in  the  former 
pleas,  this  plea  avers  that  the  plaintiffs  sent  the  ship  to  sea  "  at  a 
time  when  it  was  dangerous  for  the  ship  to  go  to  sea  in  the  state  and 
condition  in  which  she  then  was,  and  that  they  wrongfully  and  im- 
properly caused  and  permitted  the  ship  to  be  and  remain  on  the 
high  seas,  near  to  the  sea-shore,  for  a  great  length  of  time,  in  the 
state  and  condition  aforesaid,  and  without  a  master,  and  without  a 
proper  crew  to  manage  and  navigate  her  on  her  said  voyage,  during 
which  time  the  said  ship,  by  reason  of  the  premises,  became  and 
was  wrecked  and  wholly  lost."  Here  we  have  personal  misconduct 
charged  upon  the  plaintiffs,  which  misconduct  produced  the  loss. 
By  tihie  English  law  of  insurance,  the  insured  are  not  obliged  to  keep 
the  ship  seaworthy  throughout  the  voyage,  or  during  the  period  of 
the  risk,  and  if  she  is  lost  by  supervening  unseaworthiness  arising 
from  the  negligence  of  the  captain,  the  underwriters  are  liable  as  if 
the  ship  were  biumed  from  his  negligence.  But  it  is  a  maxim  of 
our  insurance  law,  and  of  the  insiurance  law  of  all  commercial 
nations,  that  the  insured  cannot  seek  indemnity  for  a  loss  produced 
by  their  own  wrongful  act.  The  plaintifis*  counsel  said  truly  that 
the  perils  of  the  sea  must  still  be  considered  the  proximate  cause  of 
the  loss;  but  so  it  would  have  been  if  the  ship  had  been  scuttled,  or 
simk  by  being  wilAilly  run  upon  a  rock.  According  to  the  state- 
ment in  this  plea,  the  plaintiffs  efficiently  caused  the  loss  by  their 
wrongful  act;  and  if  so,  I  think  there  was  no  necessity  expressly  to 
characterise  that  act  as  being  either  felonious  or  fraudulent.  Upon 
the  third  plea,  therefore,  I  think  there  ought  to  be  judgment  for  the 
defendant. 

The  pleas  to  the  second  count  being  exactly  the  same  as  those  to 
the  first  count,  it  follows  that  there  ought  to  be  judgment  for  the 
plaintiffs  on  the  fourth  and  fifth  pleas,  and  on  the  sixth  for  the  de- 
iendsLnt'-^Judgment  for  plaintiffs  an  the  first  and  second  pleas  to  the 
first  county  and  on  the  fourth  and  fifth  pleas  to  the  second  count;  for 
defendant  on  the  third  plea  to  the  first  count,  and  on  the  sixth  plea  to 
the  second  count* 


H  H 


■^-^^V^^^^^^P^^^v^^^^^vaHMi 


466  appendices- 

Appendix,  No.  3* 

UNSEAWORTHINESS. 

Thompson  v.  Hofpeb. 

Queen's  Bench^  1856. 

Lord  Campbell  now  delivered  the  judgment  of  the  Qourt  in  this 
case.  The  judgment  was  of  an  elaborate  character,  and  occupied 
some  time  in  the  delivery.  The  action  was  on  a  time  policy  effected 
on  the  ship  Mary  Graham,  alleged  to  have  been  lost  by  the  perils  of 
the  sea.  The  defendant  among  other  pleas  pleaded  that  the  plaintiff 
wilfully,  wrongfully,  and  improperly  sent  the  ship  to  sea  in  an  un- 
seaworthy  state,  and  that  by  reason  of  the  premises  the  ship  was 
lost.  The  Court  had  held  that  certain  of  the  pleas  were  bad,  on  the 
ground  that  in  a  time  policy  there  was  no  implied  warranty  of  sea- 
worthiness, but  the  plea  in  question  was  held  to  be  good.  The  action 
was  tried  at  the  last  Durham  Assizes,  before  Mr.  Baron  Bramwell, 
when  the  plaintiff  obtained  the  verdict;  but  subsequently  a  rule  was 
granted  for  a  new  trial,  on  the  groimd  that  the  learned  Judge  had 
misdirected  the  jury.  It  was  found  by  the  jury  that  the  plaintiff 
had  sent  the  vessel  from  the  port  of  Sunderland  in  an  unseaworthy 
state,  and  that  while  lying  in  the  roadstead,  where  it  had  been  de- 
tained while  it  was  being  put  in  a  seaworthy  state,  a  storm  came  on 
after  it  had  been  put  in  a  seaworthy  state,  and  that  the  vessel  was 
lost,  not  in  consequence  of  its  previous  unseaworthiness,  but  in  con- 
sequence of  not  being  able  to  slip  its  anchor.  The  Court  had  come 
to  the  conclusion  that  the  learned  Baron  had  misdirected  the  jury  in 
not  asking  them  whether  the  wrongful  act  of  the  plaintiff  in  sending 
the  vessel  out  of  the  harbour  in  an  unseaworthy  state,  as  set  out  in 
the  third  plea,  had  not  caused  the  loss.  The  uiip  was  sent  out  into 
an  open  roadstead,  contrary  to  the  custom  of  navigation,  in  a  state 
in  which  it  was  unable  to  carry  sail  or  to  proceed  on  its  voyage. 
An  impending  storm  came  on,  in  which  the  ship  was  wrecked, 
though  if,  when  it  left  the  harbour,  it  had  been  in  a  state  fit  to 
sail,  it  might  have  weathered  the  storm,  and  arrived  in  safety  at 
its  port  of  destination.  The  insurer  was  not  liable  when  the  loss 
was  caused  by  the  wrongful  act  of  the  assured.  This  was  laid 
down  in  the  case  of  Bell  v.  Carstairs  (14  East.), — a  case  which  his 
Lordship  observed  he  was  sorry  to  say  had  been  decided  nearly  half 
a  century  ago.  (Tliis  was  in  allusion  to  the  fact  that  his  Lordship 
was  then  at  the  bar,  and  was  one  of  the  counsel  who  argued  the  case 
for  the  defendant.  It  appears  from  the  report  that  the  judgment  of 
the  Court  was  given  on  the  2nd  of  July,  1811).  The  plaintiff  could 
not  recover  from  the  imderwriter  the  loss  occasioned  by  himself. 
There  was  evidence  for  the  jury  that  the  wrongful  act  of  the  plaintiff 
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led  to  the  loss,  though  it  was  not  the  proximate  cause;  and  the  rule 
for  a  new  trial  must  be  made  absolute,  in  order  that  the  question 
mig^t  be  left  to  the  jury.  Although  there  was  no  differenoa  of 
opinion  in  the  Court,  leave  would  be  given  to  appeal,  if  the  plaintiff 
wished  to  appeal,  to  a  Court  of  Error. 

Mr.  Knowles  said  he  was  going  to  ask  for  that  permission. 
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UNSEAWORTHINESS. 
Fawcus  v.  Sabsfield. 

Queen's  Bench,  in  Banco,  28rd  Fehrwm/,  1856. 

Ekle,  J.,  read  the  judgment  of  Lord  Campbell,  C.  J.,  in  which 
Coleridge  and  Wightman,  JJ.,  concurred. — The  important  question 
in  this  case  is,  whether,  under  the  circumstances  stated  in  the 
seventh  plea,  there  was  an  implied  warranty  or  condition  diat  at  the 
time  when  the  ship  sailed  irom  Liverpool  she  should  be  seaworthy  for 
the  voyage  on  which  she  sailed.  These  circumstances  are,  that  the 
policy  was  effected  in  Liverpool;  that  on  the  15th  April,  1854,  when 
the  risk  was  to  commence,  die  ship  was  lying  in  the  port  of  liver- 
pool;  that  she  remained  there  till  she  sailed  on  the  voyage  on  which 
she  was  lost ;  and  that  there  were  sufficient  means  while  she  lay 
in  the  x>ort  of  Liverpool  of  repairing  her,  and  rendering  her  sea- 
worthy for  the  voyage.  It  is  not  allied  by  the  defendant  that  the 
plaintiff  knew  that  the  ship  was  unseaworthy,  or  even  that  he 
resided  in  Liverpool,  or  any  part  of  the  United  Kingdom.  For  any- 
thing that  appears,  the  plaintiff,  when  the  policy  was  effected,  may 
have  been  a  merchant  residing  in  Australia,  and  he  may  have  sent 
the  ship  on  a  voyage  from  thence  to  England  and  back  again,  having 
insured  her  by  a  prior  time  policy  till  the  15th  April,  1854.  The 
arbitrator  finds,  as  matter  of  fact,  '<  that  the  insured  did  not  know, 
either  at  &e  time  of  the  making  of  the  policy  or  at  the  time  of  the 
eommencement  of  the  risk,  that  the  ship  was  unseaworthy;  and 
further,  that  there  was  no  fraud  or  concealment  on  the  part  of  the 
insured.'* 

We  are  not  absolutely  barred  ftovoi  holding  in  this  case  that  there 
was  an  implied  warranty  of  seaworthiness.  The  judgment  of  the 
House  of  Lords  in  Gibson  v.  Small  (4  H.  L.  C.  858)  was  merely, 
that  upon  a  time  policy,  where  no  special  circumstances  are  shown 
^butting  the  possibility  that  on  the  day  when  the  risk  was  to  com- 
mence the  ship  might  be  on  the  high  seas  in  the  middle  of  a  vojrage, 
there  is  no  impliol  warranty  that  she  should  be  seaworthy  on  that 
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ilay.  But  for  the  reasons  which  I  gave  in  the  House  of  Lords  in 
the  case  of  Gibson  v.  Small,  and  which  I  have  given  in  this  Court 
in  the  case  of  Thompson  v.  Hopper,*  I  think  that  there  is  no  implied 
warranty  of  seaworthiness  on  any  time  policy. 

I  further  think,  that  to  imply  the  warranty  of  seaworthiness  upon 
a  time  policy  contended  for  in  this  case  is  'hardly  consistent  with  the 
princifJe  on  which  the  decision  of  the  House  of  Lords  in  Gibson  v. 
Small  proceeded.  The  defendant  here  contends,  and  must  contend, 
that  on  a  time  policy  in  this  general  form,  if  on  the  day  on  which 
the  risk  is  to  commence  the  ship  be  in  a  port  in  any  region  of  the 
globe  in  which  there  are  the  means  of  repairing  her  and  rendering 
her  seaworthy,  there  is  an  implied  warranty  or  condition  that  she 
shall  be  repaired  and  rendered  seaworthy  before  she  sails  from  the 
port,  although  the  insured  may  not  know  that  she  stands  in  need  of 
repair,  and  although  he  may  have  no  funds  nor  means  of  raising 
funds  there  to  repair  her.  With  respect  to  whaling  voyages  in  the 
South  Seas,  and  other  voyages  in  which  time  policies  are  most 
usual  and  most  required,  such  a  doctrine,  I  apprehend,  would  be 
exceedingly  inconvouent,  and  would  prevent  shipowners  firom  having 
that  indemnity  and  security  which  time  policies  have  hitherto  afforded 
them.  The  House  of  Lords  were  influenced  by  the  inconvenience 
which  would  arise  firom  holding  that  there  is  an  implied  warranty  of 
seaworthiness  where  the  risk  begins  while  the  ship  is  on  the  high 
seas,  and  a  similar  inconvenience  woidd  arise  from  the  implied  war- 
ran^  of  seaworthiness,  the  risk  beginning  when  the  ship,  in  the 
middle  of  a  long  adventure,  is  in  a  distant  port.  Mr.  Wilde,  in  his 
able  aigument,  disclaimed  what  some  have  contended  for,  that  under 
a  time  policy  there  is  an  implied  warranty  that  the  ship  shall  be 
seaworthy  when  she  sails  from  any  port  where  she  may  be  repaired 
during  the  period  of  the  risk,  and  he  said  ^'  he  asked  only  a  warranty 
for  the  first  voyage.'*  But  if  the  ship  be  in  a  distant  foreign  port 
when  the  risk  be^ns,  I  can  see  no  difl^rence  between  the  first  voyage 
and  any  subsequent  voyage ;  and,  at  all  events,  without  showing 
that  the  insured  is  resident  in  the  place  where  the  port  is,  and  that 
he  has  notice  of  the  condition  of  the  ship,  it  will  be  difiicult  to  draw 
a  distinction  betweai  the  case  where  the  ship  at  the  conunencement 
of  the  risk  is  in  the  port  of  London  or  in  the  port  of  Melbourne. 
The  House  of  Lords  having  determined  that  there  wotdd  be  no 
implied  warranty  if  the  risk  were  to  commence  when  the  ship  is  a 
day's  sail  from  the  port  of  Melbourne,  it  seems  strange  that  there 
should  be  an  implied  warranty  of  seaworthiness  on  the  same  policy 
if  fh)m  a  favourable  wind  the  ship  should  have  reached  the  port  of 
Melbourne  one  day  sooner. 

I  must  again  advert  to  the  evils  which  would  necessarily  arise 

rom  nice  distinctions  as  to  the  cases  in  which  the  warranty  on  a 

time  policy  is  or  is  not  to  be  implied.     If  the  rule  first  kid  down  by 
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this  Court  in  Gibfion  t;.  Small  (16  Q.  B.  141)  had  been  confirmed, 
Courts  of  Justice  would  have  had  no  difficulty  in  acting  upon  it; 
but  when  it  has  once  been  broken  in  upon,  neither  Mr.  Wilde,  nor 
any  one  else  who  proposes  a  modification  of  it,  has  laid  down  any 
qualified  rule  for  our  guidance;  and  I  see  no  safe  course  except  to 
adhere  to  the  doctrine,  that  in  all  voyage  policies,  and  in  no  time 
policies,  there  is  an  implied  warranty  of  seaworthiness. 

I  will  only  further  observe,  on  this  part  of  the  case,  that  I  do  not 
think  that  Mr.  Wilde,  with  his  learning  and  ingenuity,  was  able  to 
bring  forward  any  authority  or  argument  bearing  on  the  question 
which  had  not  been  considered  in  the  House  of  Lords.  In  his 
quotations  from  Dow's  reports  (Douglas  v.  Scott,  4  Dow,  26,  269 ; 
Wilkie  V.  Greddes,  3  Dow,  57),  Lord  Eldon  was  evidently  speaking 
of  voyage  policies,  and  the  difference  between  them  and  time  policies 
was  never  presented  to  the  mind  of  that  great  Judge.  When  there 
is  any  warranty  of  seaworthiness,  the  insured  ne^  not  make  any 
disclosure  as  to  the  condition  of  the  ship  ;  but  there  is  no  difiGicidty 
in  saying  that  where  there  is  no  such  warranty,  according  to  the 
uberrima  fides  which  ought  to  prevail  in  the  contract  of  insurance, 
concealment  by  the  insured  of  anything  exclusively  in  his  knowledge 
which  would  affect  the  premium  vitiates  the  insurance ;  and  there 
can  be  no  doubt  that  if  the  owners  of  a  ship,  engaged  in  a  distant 
voyage,  had  received  a  letter  from  the  captain  stating  that  she  had 
been  seriously  damaged  by  a  storm,  when  effecting  a  time  policy 
upon  her,  he  would  be  bound  to  communicate  tlus  letter  to  the 
underwriters,  so  that  they  might  have  an  opportunity  of  calculating 
and  demanding  an  adequate  premium. 

As  to  the  alleged  absurdity  of  holding  that  there  is  no  implied 
warranty  of  seaworthiness  on  this  time  policy,  the  sliip  insured  for 
time  sailing  from  Liverpool  to  Ceylon,  while  there  would  have  been 
such  a  warranty  had  the  ship  been  insured  at  and  from  London  to 
Ceylon,  I  can  only  say  that  I  see  no  absurdity,  for  the  two  contracts 
are  different,  and  diere  may  well  be  an  incident  belonging  to  the 
one  which  does  not  belong  to  the  other. 

Then  with  respect  to  what  Mr.  Wilde  urged  about  a  ship  insured 
by  a  time  policy  having  received  her  death  wound  the  day  before 
the  policy  was  to  attach,  but  keeping  afloat  till  the  meridian  of  that 
day,  and  then  sinking  in  a  calm  sea,  I  answer  that  the  new  policy 
never  would  attach ;  for,  according  to  the  supposition,  before  the 
time  when  this  policy  was  to  attach  she  had  ceased  to  be  a  navig- 
able ship,  and  had  become,  in  the  language  of  Lord  Tenterden,  ^'  a 
mere  congeries  of  timbers." 

Upon  the  whole,  it  seems  to  me  that  in  this  case  the  vmderwriters 
cannot  set  up  any  implied  warranty  of  seaworthiness,  and  that  they 
are  liable  for  the  final  loss  of  the  ship,  which  is  aJIowed  to  have 
arisen  by  the  perils  of  the  sea  insured  against. 

But  a  different  question  arises  respecting  their  liability  for  the 
expense  occasioned  by  reason  of  her  putting  into  a  port  to  be  re-> 
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paired,  the  lose  to  which  the  fourth  plea  is  pleaded.  The  arbitrator 
has  found  that  the  facts  alleged  in  that  plea  are  true,  although  with- 
out the  knowledge  of  the  insured.  What  are  these  facts  ?  **  That 
when  the  ship  sailed  from  Liverpool  she  was  in  an  unseaworth  j 
and  unsound  state  and  condition,  and  so  continued  till  after  his  loss 
accrued;  that  she  was  not  reasonably  fit  to  encoimter  and  bear  the 
ordinary  force  of  the  winds  and  waves  ;  that  during  this  time  she 
did  not  encounter  any  more  severe  weather  than  was  usual  and 
ordinary  on  such  a  voyage,  or  than  a  ship  reasonably  fit  for  the 
voyage  could  have  encountei^ed  without  damage  or  injury;  and  that 
the  necessity  for  her  going  into  port  to  be  repaired  arose  from  the 
defective  state  of  the  ship  when  she  sailed."  Although  she  was  not 
seaworthy  when  she  sailed,  it  must  be  taken,  according  to  my  view 
of  the  case,  that  the  policy  attached;  but  unless  this  loss  arose  from 
perils  insured  against,  it  cannot  be  cast  upon  the  underwriters.  Now, 
the  arbitrator  appears  to  find  most  ezpUcitly,  that  it  did  not  arise 
from  any  peril  insured  against,  but  fh)m  the  vice  of  the  subject  of 
insurance. 

The  only  answer  attempted  to  this  objection  by  Mr.  Hill  was, 
that  for  anything  alleged  by  the  fourth  plea,  this  was  not  the  first 
voyage  of  the  ship,  or  the  beginning  of  an  adventure,  so  that  the 
unseaworthiness  might  have  arisen  from  some  peril  in  an  antecedent 
vojrage,  before  she  came  to  Liverpool,  part  of  an  adventure,  of  which 
the  voyage  stated  in  the  declaration  and  plea  was  a  continuation. 
But  if  the  fourth  plea  could  bear  such  a  construction,  I  do  not  think 
that  in  deciding  tms  special  case  we  are  to  be  governed  by  any  such 
technicality.  The  arbitrator  says,  ''I  think  fit  to  state  tlus  my 
award  in  the  form  of  a  special  case  for  the  opinion  of  the  Court  as 
to  the  right  of  the  plaintiff  to  recover,  with  reference  as  well  to  the 
special  matter  I  have  found  as  to  the  question  of  the  goodness  of  the 
pleas.**  Now,  it  is  quite  dear  from  the  finding  of  the  arbitrator, 
that  the  adventure  did  begin  at  Liverpool,  that  this  was  the  first 
voyage,  and  that  the  unseaworthiness  arose  from  the  vice  of  the 
thing  insured,  and  not  from  the  perils  of  the  sea  in  any  antecedent 
part  of  the  adventure. 

I  am  therefore  of  opinion,  that  from  the  total  sum  awarded  a 
deduction  must  be  made  for  the  expense  occasioned  by  the  ship 
going  into  port  to  be  repaired,  and  for  ber  repairs  there  ;  but  that, 
subject  to  this  deduction,  there  ought  to  be  judgment  for  the 
plaintiff. 

Eblb,  J. — ^In  this  case,  as  to  the  fourth  plea,  I  concur  with  the 
i^est  of  the  Court  in  thinking  it  good,  and  assent  to  the  reasons 
assigned  by  my  Lord  for  so  thinking,  if  no  warranty  of  seaworthi- 
ness is  implied  by  law  in  respect  of  the  policy  in  the  declaratioii 
mentioned. 

And  as  to  the  seventh  plea,  I  think  it  good,  on  the  ground  that 
a  waftanty  of  seaworthiness  is  implied  by  law  in  respect  to  this 
pefiey^  under  the  circumstances  stated  in  the  plea ;  and  as  I  have 
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stated  my  reasons  for  that  opinion  in  the  case  of  Thompson  v. 
Hopper,*  I  beg  to  refer  to  that  case  instead  of  repeating  tiiem 
ag^in.--^u€igment  for  plaintiff  <m  the  seventh  plea;  for  defendafU  on 
the  fourth  plea. 


Appendix  No.  5. 

ARBITRATION  CLAUSE  IN  A  MUTUAL  POLICY  PER- 
MTTTED  TO  BE  A  CONDITION  PRECEDENT  TO  AN 
ACTION. 

ScJOTT  V.  Avert. 

Ilouse  of  LordSf  July^  1856. 

In  this  case,  which  was  a  writ  of  error  brought  to  reverse  a  judg- 
ment of  the  Court  of  Exchequer  Chamber,  reversing  a  decision  of 
the  Court  of  Exchequer,  the  Lord  Chancellor  delivered  judgment. 

The  case  came  before  the  Court  of  Exchequer  on  demurrer  to 
four  pleas  in  an  action  brought  by  the  plaintiff  on  three  policies  of 
insurance  effected  on  the  ship  Aleicander,  which  were  underwritten 
by  the  defendant.  It  appeared  that  both  the  plaintiff  and  the 
defendant  were  members  of  three  mutual  insurance  associations — 
namely,  the  Newcastle  General  A  1  Assurance  Association,  the 
Tynemouth  A  1  Assurance  Association,  and  the  Ocean  Insurance 
Association.  The  declaration  stated  the  fact  of  the  policy  of  in- 
surance having  been  made  between  the  plaintiff  and  the  defendant 
and  other  members. of  the  association,  and  after  setting  out  the 
policy  alleged  that  it  was  mutually  agreed  that  all  the  rules  and 
regulations  of  the  said  association  should  be  binding  upon  the 
assured  and  assurers,  as  if  they  were  inserted  in  the  policy  and 
formed  part  thereof.  The  rules  and  regulations,  so  far  as  they  were 
material  to  the  plaintiff's  claim,  were  as  follows: — "  That  any  mem- 
ber who  shall  prove  to  the  committee  of  the  association  that  his  ship 
is  lost  will  be  entitled  (at  the  expiration  of  two  months  from  the 
date  of  the  first  quarterly  settlement)  to  part  payment  of  the  same, 
but  in  no  case  to  exceed  80/.  per  cent,  on  the  sum  insured  until  a 
final  account  of  the  proceeds  of  the  sale  of  the  materials  is  furnished 
to  the  underwriters.  That  the  sum  to  be  p^d  by  this  association  to 
any  suffering  member  for  any  loss  or  disimage  shall,  in  the  firffc 
instance,  be  ascertained  and  settled  by  the  committee,  and  the  suffer- 
ing member,  if  he  agrees  to  accept  such  sum  in  free  satis&ction  of 
his  claim,  shall  be  entitled  to  demand  and  sue  for  the  same  as  soon 
as  the  amount  to  be  paid  has  been  so  ascertained  and  settledi  but 

*  Ante,  p.  457. 
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not  before,  which  can  only  be  claimed  according  to  the  customaij 
mode  of  payment  in  use  by  the  society.**  It  then  all^^  the  per- 
formance by  the  plaintiff  of  his  contract,  the  loss  of  the  ship^  and 
that  the  defendant  and  the  committee  were  to  ascertain  the  loss  and 
pay  it,  but  that  they  had  not  done  so.  There  were  similar  counts 
against  the  two  other  associations.  The  defendant's  plea  was,  that 
the  plaintiff  had  not  complied  with  the  rules  of  the  association, 
which  compelled  members  to  refer  matters  of  amount  in  dispute  to 
arbitration,  and  his  refusal  to  do  so  had  caused  the  non-setilemeDt 
of  his  claim.  The  plaintiff  demiUTed  to  the  plea  on  the  ground 
that  it  was  bad  in  law,  and  that  a  compliance  with  the  regulations  of 
the  association  was  not  a  condition  precedent  to  his  bringing  an 
action,  which  accrued  on  the  policy  on  the  loss  of  the  vessel,  and 
that  the  rules  in  question  were  inconsistent  with  the  policy,  and 
Uierefore  void.  On  the  other  hand,  the  defendant  contended  that 
the  contract  with  the  conditions  included  was  an  absolute  contract, 
and  ought  to  prevail,  unless  contrary  to  law,  which  it  was  urged  it 
was  not.  The  Court  of  Exchequer  gave  judgment  on  the  demurrer 
for  the  plaintiff,  holding  that  the  plea  was  bad,  and  that  judgment 
having  been  reversed  by  the  Exchequer  Chamber,  the  present  writ 
of  error  was  brought  before  Uieir  Lordships,  who  heard  the  aigu- 
mentA,  the  learned  Judges  being  in  attendance.  At  the  conclusion 
of  the  arguments,  the  Lord  Chancellor  put  the  following  question  to 
the  learned  Judges  for  their  consideration — ^namely,  whether,  looking 
at  the  record  in  this  case,  judgment  should  be  entered  for  the  plaintiff 
in  error  or  the  defendant  in  error.  The  learned  Judges,  after  having 
taken  time  to  consider  the  question,  difiered  in  their  opinions,  the 
Inajority,  however,  being  in  favour  of  the  affirmation  of  the  judg- 
ment of  the  Court  of  Exchequer  Chamber. 

The  Lord  Chancellor,  now,  in  giving  judgment,  said  the  writ  of 
error  in  this  case  had  been  brought  upon  a  decision  of  the  Court  of 
Exchequer  Chamber  in  an  action  brought  upon  a  policy  of  insurance 
which  had  been  underwritten  by  the  defendant.  The  only  material 
plea  was  the  fifth,  setting  forth  one  of  the  rules  of  the  association^ 
which  was,  that,  if  any  difference  should  arise  among  the  members, 
the  member  dissatisfied  should  select  an  arbitrator,  and  if  the  com- 
mittee were  not  satisfied  with  the  person  appointed  they  should  select 
another  arbitrator,  and  these  two  should  select  a  third,  who  was  to 
determine  the  matters  in  dispute  and  the  sum  to  be  awarded,  and 
that  no  action  should  be  brought  until  such  arbitj^tion  had  taken 
place.  The  Court  of  Exchequer  decided  that  the  plea  was  bad,  and 
was  no  answer  to  the  action.  That  decision  was  reversed  by  the 
Court  of  Exchequer  Chamber,  and  the  latter  judgment  was  now 
brought  before  their  Lordships*  House.  It  appeared  to  him  merely 
a  matter  of  the  construction  to  be  put  upon  the  policy  itself,  for  there 
was  no  doubt  that  persons  could  not  by  contract  oust  the  Court  of 
its  ordinary  jurisdiction.  That  point  had  been  decided  in  many 
cases,  but  diere  was  no  principle  of  law  which  prevented  parties  from 
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entering  into  any  contract  that  no  right  of  action  should  accrue 
until  after  a  reference  had  been  made  to  an  arbitrator.  If  he  (the 
Lord  Chaxfcellor)  corenanted  ^vith  A.  not  to  do  a  particular  act,  and 
it  was  agreed  between  them  that  any  question  which  might  arise 
should  be  decided  by  an  arbitrator  without  bringing  an  action,  then 
a  plea  to  that  effect  would  be  no  bar  to  an  action ;  but  if  they  agreed 
that  J.  S.  was  to  award  the  amoimt  of  damages  to  be  recoverable  at 
law,  then  if  such  arbitration  did  not  take  place  no  action  could  be 
brought.  Now,  in  the  present  case  did  any  right  of  action  accrue 
until  the  amount  of  damage  had  been  ascertained  by  arbitration  ? 
He  thought  clearly  not ;  the  condition  precedent  to  the  right  of  a 
member  bringing  an  action  for  the  recovery  of  his  insurance  was 
that  the  amount  of  the  sum  was  to  be  ascertained  by  arbitration,  and 
by  no  other  means.  It  had  been  urged  that  there  were  other  matters 
than  the  amount  of  damages  for  the  arbitrator  to  decide ;  but  he  did 
not  think  that  altered  the  case  at  all,  although  the  learned  Judges 
had  differed  in  their  opinion.  He  was  therefore  of  opinion  that  the 
judgment  of  the  Court  of  Exchequer  Chamber,  in  reversing  the 
ju^ment  of  the  Court  of  Exchequer,  was  correct,  and  he  had 
therefore  to  move  their  Lordships  that  the  judgment  of  the  Court 
below  be  affirmed. 

Lord  Campbell  said  he  had  heard  the  case  very  fully  and  ably 
argued  at  the  bar  of  the  House,  and  he  had  carefully  read  over  the 
opinions  of  the  learned  Judges.  He  had  taken  no  part  in  the 
decisions  in  the  Courts  below,  and  he  came  to  the  same  opinion 
with  his  noble  and  learned  fnend  on  the  woolsack,  it  appearing  to 
him  that  upon  principle  and  without  overturning  any  authorities 
their  Lordships  ought  to  affirm  the  judgment  of  the  Court  below. 
Now,  it  appeared  to  him  in  the  first  place  that  the  contract  between 
the  shipovmer  and  the  imderwriter  in  the  present  case  was  quite 
clear — as  clear  as  the  English  language  could  make  it — that  no 
action  shotdd  be  brought  against  the  insurer  imtil  an  arbitrator  had 
disposed  of  any  dispute  which  might  arise  between  them.  That 
was  declared  to  be  a  condition  precedent  to  the  bringing  of  any 
action,  and  was  no  doubt  the  intention  of  the  parties  at  &e  time. 
He  (Lord  Campbell)  was  of  opinion  that  this  embraced  not  only  an 
assessment  of  damages,  but  any  dispute  which  might  arise  between 
them.  That  being  the  intention  of  the  parties,  was  the  contract 
illegal?  It  was  declared  to  be  contrary  to  public  policy.  That 
was  rather  a  dangerous  ground  to  go  upon.  What  pretence  was 
there  for  saying  that  because  this  association  wished  to  avoid  being 
distressed  by  continual  actions,  and  preferred  referring  disputes  to  a 
domestic  and  private  tribmud  among  themselves,  that  they  had  no 
right  to  do  so  ?  That  would  be  most  inexpedient,  and  would  be 
a  violation  of  the  liberty  of  the  subject.  He  could  see  no  ill 
consequences,  and  he  saw  great  advantages,  from  the  practice. 
Public  policy,  therefore,  seemed  to  require  that  the  contract  should 
be  declared  valid.    He  knew  that  great  obstacles  had  been  thrown 
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by  the  Courts  in  the  way  of  proceeding  by  arbitration,  but  with 
ail  respect  to  his  learned  predecessors,  he  would  let  their  Lordships 
into  the  secret  of  their  doing.  There  was  no  disguising  the  &cty 
which  was  that  formerly  the  chief  part  of  the  Judges*  salaries 
depended  upon  fees,  and  there  was  a  great  desire  therefore  to  have 
as  much  business  as  possible  brought  into  Westminster  HalL  One 
description  of  procedure  took  causes  into  the  Court  of  Queen^s 
Bench,  another  into  the  Common  Pleas,  and  a  third  into  the 
Exchequer,  but  arbitration  took  them  out  altogether,  and  therefore 
robbed  the  Judges.  In  the  present  case,  the  arbitration  not  haying 
taken  place,  the  Courts  were  not  ousted  of  their  jurisdiction,  for  the 
cause  of  action  did  not  accrue.  While  this  case  had  been  going 
on  he  was  happy  to  say  that  the  question  had  been  substantially 
decided  in  the  Court  of  Exchequer  during  last  Hilary  Term,  in  the 
case  of  Brown  v,  Oyerbury,  reported  in  the  11th  Exchequer  Beports, 
page  715.  That  was  an  action  on  a  horse-race.  The  plaintiff,  who 
had  contributed  to  the  sweepstakes,  said  that  his  horse  had  won  the 
race,  and  he  brought  his  action  against  the  stakeholder  to  recoyer 
the  amoimt  of  the  stakes ;  but  it  was  a  condition  in  the  race  that 
the  stewards  should  decide  who  was  entitled  to  the  stakes.  It  turned 
out  that  the  stewards  had  not  decided,  for  they  differed  in  their 
opinion.  Then  he  attempted  to  show  that  his  horse  had  won  the 
race,  but  the  learned  Judge  presiding  at  the  trial  held  that  he  could 
not  proye  that,  because,  eyen  if  die  horse  had  won,  the  action 
cotdd  not  be  brought  until  the  question  had  been  decided  by  the 
stewards.  It  was  Uien  taken  before  the  Court  of  Exchequer,  which 
decided  that  the  ruling  of  the  learned  Judge  was  correct,  and  the 
nonsuit  was  confirmed.  The  present  case  was  upon  the  same 
principle,  and  he  considered  the  decision  he  had  just  mentioned  as 
a  strong  authority  in  point,  and  calculated  to  remove  any  scruples 
which  their  Lordships  might  have  in  confirming  tlie  judgment  of 
tlie  Court  of  Exchequer  Chamber,  which  reversed  the  judgment 
of  the  Court  of  Exchequer. 

The  Lokd  Chakcsllor  then  stated  that  Lord  Brougham,  who  was 
absent  from  illness,  had  requested  him  to  state  that  he  entirely 
concurred  in  the  opinion  which  had  been  just  expressed  by  his  noble 
and  learned  friend  and  himself. 

The  judgment  of  the  Court  of  Exchequer  Chamber  was  then 
affirmed  wiUi  costs. 
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Appendix,  No.  6. 

SENDING  BACK  AN  AWARD. 

J.  G.  Morris  v,  R.  Morris. 

Qfieen^s  Beach,  May,  1856. 

WiGHTMAN,  J.* — ^I  am  of  opinion  that  this  rule  ought  to  be 
discharged. 

With  respect  to  the  first  point,  I  think  the  terms  ''as  afore- 
said "  in  sect.  8  include  all  references  provided  for  in  the  previous 
sections,  and  therefore  that  section  applies  to  a  reference  by  consent 
provided  for  in  sect.  5,  notwithstanding  the  intermediate  sect.  6 
begins  a  new  head  of  arbiti^ation,  and  sect.  7  has  the  words  ''  as 
aforesaid.**  Therefore  the  Judge  had  power  to  send  back  the  award 
to  the  arbitrator. 

Secondly,  it  is  said  that  the  arbitrator  misconducted  himself  in 
not  giving  notice  of  a  meeting  and  hearing  the  parties.  But  the 
object  of  sending  back  the  award  was  not  that  the  parties  should 
attend  before  him,  but  that  he  should  put  that  right  which  on  the 
face  of  it  was  wrong;  and  he  has  not  done  more.  In  the  original 
award  he  ordered  that  the  parties  should  pay  tlie  costs  which  he 
himself  ascertained  in  equal  moieties.  In  the  supplemental  award 
he  leaves  the  costs  to  be  taxed  by  the  officer  of  the  Court,  which  is 
what  he  ought  to  have  done  before.  The  supplemental  award  is  the 
same  in  substance  as  the  original,  though  more  formal. 

As  to  the  other  point,  the  submission  provided  expressly,  that 
*'  in  case  of  any  motion  to  set  aside  the  award,**  the  Court  might 
remit  the  matters  referred ;  but  that  provision  does  not  restrain  the 
general  power  to  send  back  the  award  under  sect.  8  of  the  statute, 
and  it  may  be  considered  mere  surplusage. 

Erle,  J.,  concurred. 

CROiiPTON,  J. — The  first  question  is  of  general  importance;  and 
on  moving  for  the  rule  ntsi  to  show  cause,  I  was  afraid  that  there 
was  an  important  omission  in  the  statute;  but  on  looking  into  the 
sections,  it  is  quite  clear.  I  am  satisfied  that  sect.  8  is  not  confined 
to  references  under  sect.  6,  but  applies  to  all  others  previously 
treated  of :  therefore  it  applies  to  a  submission  by  agreement  of  the 
parties. — RuU  discharged. 

*  Lord  Campbell,  C.  J ,  was  absent. 
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Appendix,  No.  7* 

INSURANCE  ON  MONEY  ADVANCED  ON  FREIGHT, 
AND  ITS  LIABILITY  TO  CONTRIBUTE  TO  GENERAL 
AVERAGE. 

Uall  v.  Jakson, 

Queen^B  Benchf  January^  1855. 

Lord  Campbell,  C.  J.,  in  delivering  the  judgment  of  the  Court, 
said: — The  first  question  to  be  determined  in  tiiis  case  is,  whether 
the  dechiration  be  good  upon  the  face  of  it. 

The  defendant  contends  that  it  does  not  show  any  loss  by  perils 
assured  against,  within  the  meaning  of  the  policy ;  but  we  think 
that  it  contains  sufficient  allegations  of  the  accruing  of  a  Greneral 
Average  loss  for  which  the  underwriters  are  liable.  The  pleader 
in  his  history  of  the  voyage  begins  by  narrating  disasters,  the  loss 
occasioned  by  which  must  be  borne  exclusively  by  the  owner  of  the 
ship ;  ^'  that  by  means  of  stormy  and  tempestuous  weather  she  was 
greatly  damaged,  and  compelled  to  put  into  Valparaiso  to  be 
repaired,  where  she  was  repaired."  But  there  is  a  further  statement, 
''  that  for  the  purpose  of  repairing  her,  it  was  necessary  to  imload 
and  reload  the  cargo ;  that  divers  of  the  costs  and  expenses  so 
incurred  were  the  subject  of  a  General  Average  loss  ;  and  that  the 
party  assured  by  this  policy,  in  respect  of  the  interest  assured, 
beoune  liable  to  contribute  thereto.'*  Now,  the  expenses  neces- 
sarily incurred  in  unloading  and  reloading  the  cargo  for  the  purpose 
of  repairing  the  ship,  that  she  may  be  made  capable  of  proceeding 
on  the  voyage,  have  been  held  to  give  a  claim  to  General  Average 
contribution ;  for  the  acts  which  occasion  these  expenses  become 
necessary  from  perils  assured  against,  and  they  are  deliberately  done 
for  the  joint  benefit  of  those  who  are  interested  in  the  ship,  the 
cargo,  and  the  freight.  (The  Copenhagen,  1  Hob.  289 ;  Plummer 
V.  Wildman,  8  Mau.  <&  S.  483;  Stev.  Aver.  21.)  This  doctrine  is 
quite  consistent  with  what  is  laid  down  in  Power  v.  Whitmore 
(4  Mau.  &  S.  141),  and  the  other  cases  relied  upon  by  Mr.  Wilde. 

We  are  next  to  consider  the  sufficiency  of  the  plea.  For  this 
purpose  we  must  examine  the  written  contract,  and  see  what  it  says 
respecting  such  a  loss.  The  policy  not  only  contains  general  woids 
to  indemnify  the  assured,  but  it  expressly  declares  that  *'  freight  is 
warranted  free  from  Average  under  5/.  per  cent.,  unless  general,  or 
the  ship  should  be  stranded.*'  Therefore  the  underwriter  on  fre^fht 
expressly,  absolutely,  and  universally,  undertakes  to  pay  General 
Average,  however  large  or  however  minute  the  amount  may  be« 
The  interest  assured  by  this  policy, ''  being  monev  advanced  to  the 
assured  as  owner  of  Uie  ship,  on  account  of  freight  of  the  cargo 
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loaded  on  board  her,  and  subject  to  the  risk  of  the  voyage/'  is  really 
and  substantially  freight,  being  the  recompence  to  be  earned  by  the 
owner  of  the  ship  if.  he  carries  the  goods  on  the  voyage  assured, 
and  delivers  them  at  the  port  of  destination.  As  he  must  repay  the 
amount  if  he  fails  to  do  so,  although  prevented  by  the  perUs  of 
navigation,  the  circumstance  of  its  being  conditionally  paid  in 
advance  does  not  alter  its  character. 

Mr.  Wilde  contends  that  this  interest  could  not  be  assured  as 
freight,  and  that  from  the  description  of  it  in  the  policy,  '<  money 
advanced  on  account  of  freight,"  the  underwriters  were  authorised 
in  supposing  that  the  assurance  was  effected  by  the  charterer  of  a 
ship,  or  the  shipper  of  goods,  on  money  paid  on  account  of  freight 
to  the  owner  of  the  ship.  Money  paid  in  advance  by  a  charterer  or 
shipper  of  goods  is  not,  in  strictness,  freight:  it  nas  been  called 
more  properly  <'  the  price  of  the  privilege  of  putting  the  goods  on 
board  the  ship,  to  be  conveyed  to  their  place  of  destination.*'  But 
great  latitude  is  allowed  in  describing  the  interest  in  a  policy  of 
assurance,  provided  that  the  nature  of  it  is  intelligibly  disclosed ; 
and  there  seems  no  reason  why  the  money  advanced  may  not  be 
assured  as  freight,  as  well  as  the  money  to  grow  due  on  the  charter, 
which  is  undoubtedly  assurable  as  freight,  although  not  properly 
freight,  and  rather  the  price  of  the  hire  of  the  ship.  Nor  do  we  see 
how  we  can  be  called  upon  to  infer  that  the  expression  ''  money 
advanced  on  account  of  fright"  necessarily  indicates  that  the 
assurance  is  effected  by  the  charterer  or  shipper,  and  that  the  freight 
paid  in  advance  is  at  his  risk,  not  at  the  risk  of  the  shipowner.  If 
this  be  a  fact,  and  a  fact  material  for  the  defendant,  he  ought  to 
raise  the  question  by  some  traverse  or  plea. 

ALSSuming  now  that  there  is  by  this  policy  an  express  contract 
that  the  underwriters  shall  be  liable  for  General  Average,  can  the 
alleged  usage  be  set  up  as  a  bar  to  the  action  ?  We  think  that  it 
cannot,  for  it  is  entirely  in  derogation  and  contradiction  of  the 
written  contract.  Usage  may  be  relied  upon  to  show  the  sense  in 
which  an  expression  found  in  a  written  contract  is  used  in  a  par- 
ticular trade;  and  a  usage  consistent  with  a  written  contract  may  be 
introduced  into  it,  as  both  parties,  being  aware  of  it,  may  be  sup- 
posed to  intend  that  it  shall  form  part  of  their  bargain.  But  to 
let  in  verbal  evidence  of  a  usage,  for  the  purpose  of  contracting  and 
nullifjdng  an  express  written  contract,  woidd  be  contrary  to  all 
principle,  and  has  been  forbidden  as  often  as  the  attempt  has  been 
made.  It  may  be  enough  to  refer  to  the  case  of  Blackett  v.  The 
Royal  Exchange  Assurance  Company  (2  Cr.  &  J.  244),  in  which  it 
was  held,  that  to  an  action  on  a  policy  in  the  usual  form,  "  on  ship, 
boats,**  &c.,  the  defendant  could  not  set  up  a  usage  that  under  such 
a  policy  the  underwriters  cannot  be  called  upon  to  pay  for  the  loss 
of  boats  slung  on  the  outside  of  the  ship  upon  the  quarter.  Says 
that  great  Judge,  Lord  Lyndhurst  (p.  249) — ^^  It  was  not  to  explain 
any  ambiguous  words  in  the  policy,  any  words  which  might  admit 
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of  Ambl,  Bor  to  iairodoce  Batttr  non  wbidi  the  poliqr  ^mm  ttlm, 

die  1 


ha^  mm  al  dinct  tmiiimm  wisk  Um  wotdt  of  tho  polioyt  and  in 
pbm  ofipoMtioM  to  the  laqgoi^  it  noed.  ....  UMge  may 
bo  tdrnm^^^*^  to  cspbin  whaX  k  doabdol;  ii  ia  never  odmitinKle  to 
oontindici  iHuU  ifl  {rfatn." 

TfiftiriKifi  woo  mode  in  the  eigoment  to  tlie  leooit  ease  of  Brown 
r.  Byrne  (S  EL  &  BL  703);  but  this  Coort  hw  no  mesni  intanded 
tlMre  to  depoii  from  the  principleB  wfakdi  we  hove  now  hud  down; 
and  the  maiginoi  note  in  the  report  (8  £l.andBl.  708)  would  better 
i»|goM  the  view  token  of  the  fobjeot  by  the  Jndgoi  who  ooncmred 
in  thrtdocioiop  if  it  had  nid  thot  theoiutom  ^wosnot  inoonnatent 
with  the  biU  of  hwiiiig,"  inaleod  of  saying  that  "  it  oontroUed  the 
biU  of  bdn^g.*" 

In  the  preacnt  eaee,  without  lurther  entering  into  the  anthoritieBy 
we  tiiink  it  enoogh  to  aay,  that  in  our  optnkm  the  deolamtion  b 
toflicient;  the  plea  ia  bad,  and  there  moat  h^'-^udgment  far  tki 
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GENERAL    AVERAGE. 

MORAN  r.  JoNEa. 

Queen's  Bench^  AprOj  1857. 


Tma  waa  a  special  caae  for  the  opinion  of  the  Court,  and 
raiaed  the  question  whether  the  ft^ht  and  goods  on  board  the 
Tribune  were,  under  the  circumstances,  subject  to  General  ATorage. 
The  plaintiff  waa  the  owner  of  the  ship  Tribune,  and  had  chartered 
her  for  a  voyage  from  Liyerpool  to  the  Chincha  Islands  and  back, 
going  out  in  ballast  and  bringing  home  a  caigo  of  guano.  The 
shipowners  had  leave  from  the  charterer  to  carry  out  to  Callao  a 
small  quantity  of  goods.  The  freight  to  be  paid  for  the  guano 
under  the  charter  being  valued  at  6,760^,  was  insured  against  the 
perils  of  the  voyage  out  to  the  extent  of  8,500/.  The  ship,  with 
some  goods  on  board,  set  sail  from  Liverpool,  and,  having  met  with 
severe  weather  on  the  outside,  several  sacrifioes  were  made,  which 
it  was  agreed  on  both  sides  were  General  Average  charges.  The 
ship  afterwards  got  upon  the  Hoyle  Bank,  and  the  goods  on  board 
and  part  of  the  tackle  were  taken  to  Liverpool  in  lighters,  where 
they  were  kept  under  the  charge  of  the  ship.  After  the  discharge 
of  the  goods  there  was  648/.  expended  for  taking  the  ship  off  the 
bank  and  bringing  her  to  Liverpool.  Afler  the  repair  of  the  ship  the 
goods  were  reshipped,  and  she  sailed  with  them  on  her  voyage.  The 
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question  was  whether  the  goods,  having  bden  landed,  weria  thus 
freed  from  contributing  to  the  643/.  incurred  afterwards;  and  again, 
if  the  ffoods  were  freed,  whether  the  freight  should  not  also  be 
freed,  there  being  no  cargo  on  board  at  the  time. — Mr.  James 
Brown  argued  the  case  for  the  plaintiff,  and  Mr.  Ck>lm  Blackburn 
for  the  defendant. — The  Ck)urt,  having  taken  time  to  consider, 

Lord  Gaiipbell  now  delivered  the  judgment  of  the  Court  as 
follows: — ^In  this  case  we  never  doubted  that  the  defendant,  as 
underwriter  on  the  freight,  was  liable  for  a  contribution  to  Greneral 
Average  in  respect  of  the  sum  of  64B/.  lis.  le?.,  the  expenses  in- 
curred in  order  to  get  the  ship  off  from  the  bank  on  whidi  she  was 
stranded,  whether  the  goods  were  or  were  not  liable  to  contribute  to 
this  portion  of  the  loss.  It  is  admitted  "  that  the  ship  could  not 
have  been  got  off  and  completed  her  voyage  unless  these  expenses 
had  been  incurred."  Therefore,  without  these  expenses  there  would 
have  been  a  total  loss  of  the  freight,  amounting  to  the  sum  of  6,750/. 
Even  if  the  goods  were  not  liable  to  contribute,  on  the  ground  that 
they  were  not  exposed  to  any  peril  when  these  expenses  were  in- 
curred, still  the  freight  which  was  then  exposed  to  peril,  and  has 
been  saved,  ought  to  contribute  as  if  there  never  had  been  any 
goods  on  board,  and  the  ship  had  sailed  from  Liverpool  to  Callao  in 
ballast.  Usually,  where  there  is  a  General  Average,  ship,  freight, 
and  goods,  all  contribute  to  it;  but  if  there  be  no  goods  on  board, 
and  by  a  voluntary  sacrifice  ship  and  freight  are  saved  at  a  common 
peril,  the  goods  (freight  ?)  ought  rateably  to  contribute  to  the  loss ; 
and,  where  there  are  separate  insurances  on  ship  and  freight,  the 
calculation  must  be  made  as  to  the  amount  of  the  contribution  by 
each,  although  the  whole  of  the  freight  which  was  in  peril  is  to  be 
received  by  the  owner  of  the  ship,  and,  without  insurance,  the 
whole  of  the  loss  would  fall  upon  him.  But  the  sum  for  which  the 
defendant  is  liable  wiU  depend  to  a  certain  degree  upon  the  question 
whether,  under  the  circumstances  stated,  the  goods  are  to  contribute 
in  respect  of  the  64dZ.  11^.  ld,j  and  upon  this  question,  likewise, 
we  are  bound  to  give  our  opinion.  The  goods  had  been  taken  from 
the  ship  and  put  on  board  a  lighter  before  these  expenses  were  in- 
curred; and  if  this  had  been  a  separate  operation,  by  which  they 
were  intended  to  be  saved  for  the  benefit  of  the  owner  of  the  goods, 
we  shoidd  have  thought  (as  in  Job  v,  Langton)  that  the  goods  were 
not  liable  to  contribute  to  the  expenses  subsequently  incurred. 
Looking,  however,  to  the  facts  stated  in  this  special  case,  it  seems 
to  us  that  the  act  of  putting  the  goods  on  the  lighter  was  only  part 
of  one  continuous  operation,  viz.,  getting  the  ship  off  the  bank  on 
which  she  was  stranded,  and  sending  her  to  Liverpool,  where  she 
might  be  repaired,  with  a  view  to  prosecute  the  original  adventure. 
When  she  got  to  Liverpool,  the  operation  of  saving  her  from  ship- 
wreck was  completed,  and  the  whole  expense  of  the  repairs  fell  upon 
the  owner,  and  must  be  borne  by  him  in  that  capacity,  or  by  the 
underwriters  on  the  ship;   but  the  expenses  of  this  continuous 
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operation  for  the  oommon  benefit  of  the  ship,  goods,  and  freight,  are 
the  subject  of  a  General  Arerage.  In  Job  v.  Langton  we  considered 
that  the  goods  had  been  saved  bj  a  distinct  and  completed  opera- 
tion*  and  that  afWrwards  a  new  operation  began,  which  coold  not  be 
properly  distingnished  from  the  repairs  done  to  the  ship  to  enable 
ner  to  pnnoe  the  voyage.  **  The  steam-tog  did  not  work  at  the 
ahip,  and  does  not  appear  to  have  been  engaged  till  after  the  cargo 
was  landed,  and  the  coals  and  ballast  had  been  taken  out  of  her."* 
In  giving  judgment,  the  Goovt  there  observed :— -''  The  employment 
of  the  steam-tog  and  the  cutting  of  the  channel  by  which  the  ship 
was  rescued,  cannot,  as  was  contended  for,  be  part  of  the  same  (^loa- 
tion  as  the  unloading  of  the  cai^go.  Undco:  the  circumstances  stated, 
after  the  cargo  had  been  safely  discharged  and  loaded,  it  does  not 
even  appear  it  was  for  the  advantage  of  the  owner  of  the  cargo  that 
the  ship  should  have  been  got  off  the  strand  and  repaired.  The 
owner  of  the  ship,  after  the  cargo  was  discharged,  appears  to  have 
done  nothing  except  in  the  diachurge  of  his  ordanair  duty  as  owner, 
and  for  the  exclusive  benefit  of  the  ship.*'  But  in  tne  case  on  which 
we  have  now  to  adjudicate,  the  goods  were  put  into  a  lighter  by  the 
master  of  the  ship  along  with  the  materials  of  the  ship  saved  from 
the  wreck,  and  they  remained  in  the  custody  and  under  the  control 
of  the  master  till  the  ship  was  repaired,  when  they  were  reloaded  in 
the  ship  and  carried  forward,  wiuiout  any  interference  by  the  owner 
of  the  goods,  to  their  destined  port.  Unless  it  had  been  intended 
that  an  operation  should  be  undertaken  and  completed  by  which 
both  ship  and  goods  should  be  rescued  from  the  peril  to  which  they 
were  exposed,  nothing  might  have  been  done,  and  the  goods  might 
have  perished.  Because  the  goods  happened  to  be  saved  in  the 
earliest  part  of  the  operation,  this  can  be  no  sufiicient  reason  for 
saying  that  they  ought  not  to  contribute  to  all  the  expenses  of  the 
operation  which  contemplated  the  benefit  of  all  the  interests  im- 
perilled by  the  stranding.  We  are  glad  to  find  that  this  distinction 
(which  we  had  in  view  in  Job  v,  Langton)  is  recognised  and  sanc- 
tioned by  decisions  in  the  United  States  of  Americai  which,  upon 
such  subjects,  we  always  r^ard  with  the  highest  respect  The 
result  is  that,  in  our  opinion,  the  first  apportionment  proposed  by 
the  average  settler  is  right,  on  the  principle  of  charging  the 
6432.  lis.  Id,  to  General  Average,  so  as  to  make  the  whole  sum  to 
be  contributed  by  ship,  cargo,  and  freight,  amount  to  2,197/.  175. 8d. 
Judgment  accordingly. — Shipping  Gazette. 

The  case  referred  to  in  the  above  judgment,  viz..  Job  v,  Langton, 
tried  in  June,  1856,  was  that  of  the  Snowdon.  Lord  Gaiipb£ll,  in 
delivering  judgment,  said  : — ^We  arc  of  opinion  that  the  expenses 
incurred  in  getting  off  the  ship,  and  taking  her  to  Liverpool  for 
repair,  after  Uie  entire  cargo  was  discharged  and  in  safety,  axe  not 
chargeable  in  General  Average,  but  are  chargeable  as  Particular 
Average  on  the  ship  alone*    Ther^  is  no  decision  upon  this  distinct 
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point,  and  there  is  no  mercantile  usage  stated,  to  guide  us ;  we 
must,  therefore,  resort  to  the  general  principles  on  which  this  Ave- 
rage law  rests.  We  begin  with  the  definition  of  General  Average 
by  Mr.  Justice  Lawrence  in  Birkley  r.  Presgrave  (1  East,  228) — a 
loss  arising  out  of  extraordinary  sacrifices  made,  or  expenses  in- 
curred, for  the  preservation  of  the  ship  and  cargo — meaning  for  the 
joint  benefit  of  the  ship  and  cargo,  and  which  must  therefore  be 
borne  proportionably  by  all  who  are  interested.  Hera  it  cannot  be 
said  that  there  was  any  sacrifice,  as  in  cases  of  jettison  of  part  of 
the  cargo,  or  a  voluntary  cutting  away  of  masts  and  sails  of  the 
ship.  The  stranding  was  fortuitous,  arising  directly  from  the  perils 
of  the  sea.  The  expenses,  to  constitute  General  Average,  must, 
therefore,  be  brought  within  the  second  category — extraordinary 
expenses  incurred  for  the  joint  benefit  of  the  ship  and  cargo.  They 
were  extraordinary  expenses,  not  to  be  ascribed  to  wear  and  tear, 
and  therefore  to  be  borne  by  the  underwriter;  but  are  they  to  be 
considered  as  incurred  for  the  joint  benefit  of  the  ship  and  cargo,- 
so  that  a  portion  of  them  ought  to  be  borne  by  the  owner  of  die 
cargo,  or  the  underwriter  of  the  cargo  ?  Although  the  stranding 
was  fortuitous,  all  expenses  incurred  firom  the  misadventure,  till  the 
whole  of  the  cargo  had  been  discharged,  confessedly  constituted 
Greneral  Average.  But  how  can  it  be  said  that  subsequent  expenses,' 
of  getting  off  the  ship  and  taking  her  to  Liverpool  for  repair,  were 
of  the  same  charaoter  ?  The  employment  of  a  steam-tug  and  the 
cutting  out  of  a  channel,  by  which  the  ship  was  rescued,  cannot,  as 
was  contended  for,  be  part  of  the  same  operation  as  the  unloading  of 
the  cargo;  for  the  case  expressly  finds  that  the  steam-tug  did  not 
work  at  the  ship  until  after  the  cargo  had  been  landed  and  the  coals 
and  ballast  taken  out  of  her.  We  therefore  do  not  see  how  these 
expenses  are  to  be  distinguished  from  the  expenses  of  repairing  the 
ship  when  she  had  been  brought  to  Liverpool,  which  it  is  admitted 
must  fall  exclusively  on  the  owner  of  the  ship  or  the  insurers  of  the 
ship,  as  Particular  Average.  If  the  owner  of  the  ship  was  to  earn 
a  stipidated  freight  by  carrjdng  a  cargo  to  Newfoundhuid,  it  was  his 
duty  to  repair  her,  and  to  carry  her  to  a  place  where  she  might  be 
repaired.  Mr.  Blackburn's  position  is,  that  the  end  in  view  of  every 
maritime  adventure  being  the  arrival  of  the  ship  with  her  cargo  at 
her  destination,  extraordinary  acts  done  to  effectuate  that,  giving 
rise  to  General  Average,  would  justify  him  in  contending  that  these 
expenses  do  not  constitute  Particular  Average.  But,  unfortunately 
for  him,  the  expenses  incurred  in  repairing  the  ship  at  Liverpool, 
according  to  this  reasoning,  would  equally  be  General  Average ;  for 
the  repairing  of  the  ship  was  an  extraordinary  act,  which  was  neces- 
sary for  the  arrival  of  the  ship  with  her  cargo  at  Newfoundland,  and 
this  was  as  much  for  the  joint  benefit  of  the  ship  and  cargo  as  the 
bringing  her  to  Liverpool  from  Malahide,  under  the  circumstances 
stated,  after  the  cargo  had  been  safely  discharged  and  warehoused. 
It  does  not  appear  that  it  was  for  the  advantage  of  the  owner  of  the 
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cargo  thattbe^^Snowdoii"  should  be  got  off  the  ftarand  to  repair;  andf 
of  oooreOi  we  do  not,  contrary  to  the  intentioQ  of  ihe  partaea,  attecfa 
anj  importance  to  the  fact  that  the  cargo  wai  forwarded  bj  anoliher 
▼esse] ;  and  we  should  give  our  dedsion  as  if  the  **  Snowdon,''  after  she 
had  been  repaired,  had  carried  the  cargo  to  its  ultimate  destinatioii. 
Bui,  in  the  absence  of  anj  statement  to  the  contrary,  we  must  inier, 
as  the  &ct  undoubtedly  is,  that  there  would  be  no  difficulty  in  for- 
warding the  cargo  by  another  vessel.  We  do  not  say  there  may  not 
be  a  case  where,  after  the  fortuitous  stranding  of  the  ship,  and  the 
cargo  being  unloaded,  the  expenses  voluntarily  incurred  by  ihe  owner 
of  the  ship  to  get  her  off  and  enable  her  to  complete  the  voyage, 
whereby  the  cargo,  which  must  otherwise  have  perished,  is  carried 
to  its  destination,  may  be  General  Average ;  as  the  stranding  of  a 
ship,  with  a  perishable  caigo,  on  a  desert  island  in  a  distant  region 
of  the  globe.  But  in  the  present  case,  the  owner  of  the  ship,  afler 
the  cargo  was  discharged,  appears  to  have  done  nothing  except  dia- 
chargiog  his  wdinary  duty  as  owner,  and  for  the  exclusive  benefit 
of  the  ship.  Notwithstanding  some  expressions  of  Lord  Ellen* 
borough  in  Plummer  v.  Wildinan,  we  consider  it  quite  settled  that, 
by  the  law  of  this  country,  the  expenses  of  repairing  the  ship,  after 
the  cargo  is  safe,  to  bring  her  to  a  place  to  be  repaired,  cannot  under 
such  circumstances  be  made  the  subject  of  Greneral  Average.  We 
have  examined  all  the  authorities  which  were  cited  in  the  argument, 
but,  not  considering  that  there  would  be  any  further  aigument  upon 
it,  we  give  judgment  against  the  defendant,  as  underwriter  of  ^e 
ship,  in  respect  of  the  sum  of  money  due  for  the  expenses  in  question 
of  Particular  Average. 
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EFFECT  UPON  FREIGHT  OF  THE  ABANDONMENT  OF 

A  SHIP. 

Miller  v,  Woodfall. 

<iueen'8  Benchf  November^  1657. 

Lord  Campbell,  C.  J.,  in  delivering  the  judgment  of  the  Court, 
said:^ — In  this  case,  the  first  question  which  we  are  called  upon  to 
answer  is,  ''Whether  anjrihing  in  the  nature  of  freight,  for  the 
entire  voyage  irom  St.  John^s  to  Liverpool,  passed  to  the  under^ 
writers  on  the  ship,  on  the  abandonment  of  the  ship?"  If  the 
goods,  on  board  the  ship  at  the  time  when  the  casualty  to  which  the 
abandonment  refeie  occurred,  had  belonged  to  third  persons,  for  whom 
they  were  to  be  carried  on  freight  from  St  John's  to  Liverpool, 
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there  oed  be  no  doubt  that,  by  our  law,  the  right  to  the  whole  of 
that  freight  would  have  paased  to  the  abandonees  of  the  ship.  The 
abandonees  are  considered  as  purchasers  of  the  ship  at  the  moment 
of  the  casualty  to  which  the  abandonment  refers  ;  and  although  the 
contract  of  a  shipowner  does  not  run  with  the  ship,  it  is  well 
settled  that,  as  incident  to  the  ship,  the  right  to  the  whole  freight, 
pending  at  the  time  of  the  sale  and  subsequently  earned,  belongs 
to  the  purchaser  of  the  ship.  The  American  Courts, — ^presuming 
that  ship  and  freight  are  always  separately  insured,  and  taking  into 
consideration  the  respective  rights  and  equities  of  the  different  sets 
of  underwriters,  when  the  loss  is  finally  adjusted  among  all  parties, 
assured  and  assurers,— make  an  apportionment  of  the  freight  earned 
partly  before  and  partly  after  the  casualty  for  which  the  abandon- 
ment of  the  ship  is  made ;  so  that  the  freight  earned  previous  to 
the  casualty  may  go  for  the  benefit  of  the  underwriters  on  freight, 
to  whom  there  has  been  an  abandonment,  and  only  the  freight 
earned  after  the  casualty  vest  in  the  abandonee  of  the  ship.  (See 
the  authorities  collected,  2  Amould,  s.  404.)  But  (as  in  the 
present  case),  in  adjusting  Uie  rights  of  assured  and  assurer,  on 
ship,  we  do  not  look  beyond  these  partieB ;  and  the  abandonee  of 
ship,  like  the  purchaser,  has  a  right  to  the  whole  of  the  freight 
pending  at  the  time  of  the  casualty,  although  he  could  not  daim 
freight  paid  or  completely  earned  in  a  prioc  part  of  the  voyage. 
(Stewart  v,  the  Greenock  Marine  Insurance  Company,  and  &e 
Scottish  Marine  insurance  Company  v.  Turner.)  But  in  the  case 
which  we  have  now  to  decide,  at  the  time  of  the  casualty  there  was 
no  freight  pending.  The  goods  in  the  ship  were  the  property  of 
the  owner  of  the  ship;  he  was  carrying  them  on  his  own  account, 
and  he  could  have  no  contract  with  himself.  As  between  him  and 
the  underwriter  on  ship  it  was  quite  immaterial  that,  under  the 
designation  of  "  freight,"  he  had  insured  with  other  underwriters 
the  increased  value  of  his  goods  by  reason  of  their  being  carried 
from  St.  John's  to  Liverpool.  Considering  &s  a  test  what  would 
have  passed  to  the  purchaser  on  a  sale  of  ship  at  the  time  of  the 
casualty,  it  seems  clear  that  he  could  have  had  no  claim  against  the 
vendor  in  respect  of  the  goods  having  been  carried  in  the  ship 
from  St.  John's  to  Southport  before  the  sale.  No  more  can  the 
abandonee.  At  the  moment  of  the  casualty  the  goods  had  beccmie 
more  valuable  to  the  owner  from  being  carried  the  greatest  part  of 
the  voyage,  and  he  might  have  sold  them  afloat  at  an  increased  price. 
This  is  rather  analogous  to  the  case  of  freight  earned  and  recovered 
by  the  owner  of  the  ship  before  the  abandonment ;  to  which  the 
abandonee  of  the  ship  would  have  no  claim.  We  are,  therefore, 
of  opinion  that  it  is  only  for  any  benefit  which  the  owner  of  the 
goods  may  have  derived  from  the  use  of  the  ship  subsequent  to  the 
casuarky,  that  the  abandonees  can  claim  compensation  in  the  nature 
of  freight.  But  for  so  much  of  the  cargo  as  was  brought  in  the 
ship  from  Southport  to  Lit^rpool,  we  think  such  compensaUon  is  due 
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from  the  plaintiff,  as  owner  of  ihe  goods,  to  the  abandonees.  For  the 
part  of  the  cai^  brought  by  the  plaintiff  in  lighters  from  Southport 
to  Liverpool,  we  think  no  such  compensation  can  be  claimed ;  aa 
this  operation  was  conducted  bj  the  plaintiff  himself  for  his  own 
benefit,  and  this  part  of  the  cargo  must  be  considered  as  finally 
severed  from  the  ship  at  Southport  The  principle  on  which  the 
compensation  due  ought  to  be  calculated,  we  think,  is  by  considering 
for  what  sum  the  part  of  the  cai^go  brought  in  the  ^p  to  Liver- 
pool might  have  been  conveniently  forwarded  from  Southport  to 
Liverpool  in  another  ship,  according  to  the  current  rate  of  freight, 
to  be  adjusted  by  an  average  settler,  according  to  the  agreement 
of  the  parties. — Law  Journal, 
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OVER-INSURANCE ;  DEFICIENCY  OF  INTEREST ;  AND 

WAGERING  POLICIES. 

At  page  184  et  infra,  a  formula  is  given  of  the  manner  in  which 
the  value  of  goods  is  made  up  for  insurance.  The  value  in  a  policy 
must  always  commence  with  a  real  and  valid  interest  of  monetary 
value;  but  to  the  first  cost  may  be  added  all  incidental  expenses,  a 
reasonable  profit,  and  the  cost  of  insurance,  and  commission  fi>r 
recovering  on  the  policy  in  case  of  loss.  Some  persons,  however, 
entertain  strong  prejudices  about  interest;  and  many  feel  timid  lest 
by  insuring  much  above  the  cost  of  the  goods  they  should  l^ally 
invalidate  their  insurance.  The  prejudice  and  the  fear  are  almost 
groundless  in  our  days,  but  they  arose  out  of  a  state  of  things  which 
a  century  ago  had  grown  to  an  outrageous  height,  and  was  endan- 
gering the  system  of  insurance  by  reducing  it  to  the  level  of  a  great 
game  of  chance.  The  law  interposed  ;  and  by  strictly  defining  die 
nature  of  insurable  interests,  and  by  voiding  no-interest  or  wagering 
policies,  brought  back  underwriting  to  its  legitimate  office.  But 
as  in  all  cases  where  castigation  has  been  used,  a  greater  or  less 
fear  of  the  rod  follows  as  a  consequence,  so  persons  grew  timid  or 
fastidious  on  the  subject  of  interest.  The  wrong  impressions  have 
been  partly  done  away  by  some  late  decisions  on  life  policies.  And 
lest  an  assured  should  feel  doubts  as  to  his  position,  I  extract  some 
instances  collected  by  the  writer  of  an  article  on  assurance  in  the 
Edinburgh  Review  (Jan.,  1859),  which  will  serve  to  show  what 
sort  of  abuses  had  come  to  pass  under  the  cloak  of  insurance,  and 
how  necessary  it  was  for  Legislature  to  interfere  in  preventmg  wild 
speculations  in  contingencies,  which  bargains  were  then  named 
**  Insurance  Wagers." 

/*  Some  of  these  establishments,''  says  the  reviewer,  ''  wagered 
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30/.  against  100/.  that  King  William  the  Third  (who  was  then 
carrying  on  war  with  France)  would  not  reduce  the  City  of  Namur 
before  a  given  date  ;  others  wagered  on  the  period  of  favour  to  be 
enjoyed  by  the  misfresses  of  some  foreign  potentate ;  and  wagers 
were  actually  laid  on  the  sex  of  the  notorious  Chevalier  D'Eon,  as 
to  whether  he  was  a  malef  as  he  pretended  to  be,  or  a  female^ 
as  he  was  reputed  to  be.  A  common  stake  at  hazard  was  the 
duration  of  the  lives  of  persons  believed  to  be  on  their  deathbeds. 
♦  ♦  ♦  ♦  «  The  London  Chronicle,  of  1768,  published  the 
following  observations  :— 

*' '  The  introduction  and  amazing  progress  of  illicit  gaming  at 
Lloyd's  coffee-house  is,  among  others,  a  powerful  and  very  melan- 
choly proof  of  the  degeneracy  of  the  times.  Though  gaming  in  any 
degree  is  perverting  the  original  and  useiul  design  of  that  coffee- 
house, it  may  be  in  some  measure  excusable  to  speculate  on  the 
following  subjects: — Mr.  "Wilkes  being  elected  Member  for  London; 
which  was  done  from  5  to  50  guineas  per  cent.  Mr.  Wilkes  being 
elected  Member  for  Middlesex,  from  20  to  70  guineas  per  cent. 
Alderman  Bond's  life  for  one  year,  now  doing  at  7  per  cent.  On 
Sir  J.  H.  being  turned  out  in  one  year,  now  doing  at  12  guineas  per 
cent.  On  John  Wilkes*  life  for  one  year,  now  doing  at  5  per  cent. — 
N.  B.  Warranted  to  remain  in  prison  during  that  period !  On  a  decla- 
ration of  war  with  France  or  Spain  in  o^e  year,  8  guineas  per  cent. 
But  when  policies  come  to  be  opened  on  two  of  the  first  peers  in 
Britain  losing  their  heads,  at  10^.  6</.  per  cent.,  or  on  the  dissolution 
of  the  present  Parliament  within  one  year,  at  5  guineas  per  cent., 
which  are  now  actually  doing  and  underwritten,  chiefly  by  Scotsmen, 
at  the  above  coffee-house,  it  is  surely  high  time  to  interfere.'  Royalty 
itself  was  included.  The  Public  Advertiser,  of  Dec,  1771 ,  contradicting 
an  account  of  the  illness  of  the  Princess  Dowager  of  Wales,  con- 
cludes '  such  reports  being  only  calculated  to  promote  the  shameful 
spirit  of  gambling  by  insurances  on  lives.'  •  ♦  •  ♦  Insurance 
schemes  have  been  propounded  for  insuring  against  housebreakers 
and  highwaymen ;  against  lying,  or  death  by  drinking  gin  ;  for 
dealing  in  hops,  for  a  flying-machine,  for  insuring  of  horses,  &c. 
Large  sums  were  paid  by  the  imderwriters  at  Lloyd's,  who  specu- 
lated upon  the  failure  of  a  voung  man  who  hud  undertaken  for  a 
wager  to  go  to  Lapland,  and  bring  back  within  a  given  time  two 
rein-deer  and  two  Lapland  females — and  he  brought  them  all.  But 
the  climax  of  impudence  was  reached  during  the  era  of  the  South 
Sea  Bubble,  by  a  scheme  in  'Change  Alley  for  the  insurance  of 
female  chastity,  and  by  another  against  divorces." 

The  writer  of  this  article  might  have  added  to  his  list  the 
following  three  contingencies,  which  may  be  done  at  this  minute, 
against  hail,  against  breakage,  and  against  twins.  The  last  can  be 
done  at  one  per  cent.,  so  as  to  leave  a  profit. 

'J'he  Act  for  the  Suppression  of  (xambling  Insurances  was  passed 
in  1774.     Wager  policies  were  by  it  rendered  illegal.     But  though 
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a  policy  '^  with  or  without  interest"  could  not  be  brought  into  Court, 
specuIatiTe  men  still  calculated  the  value  of  contingencies  of  various 
kinds.  A  person  now  living  informed  me  that  he  insured  the  peace 
with  America  for  a  large  amount. 

What  has  been  adduced  will  serve  to  indicate  the  class  of 
insurance  which  the  Act  of  the  14th  George  III.  was  intended  to 
prevent,  and  to  prevent  too  great  timidity  as  to  insurable  interests. 
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LIMITATION  OF  CLAIM  OF  AN  ABANDONEE  OF  SHIP 

TO  FREIGHT. 

HlCKXE    V.    RODOCANACHI. 

Exchequer^  May^  1859. 

Whu^t  these  pages  were  passing  through  the  press,  judgment 
has  been  given  in  the  case  of  Hickie  v.  Rodocanachi.  It  is  useful 
in  defining  the  limits  in  one  direction  of  the  rights  of  an  imder- 
writer  on  ship  in  respect  to  freight  afler  abandonment.  The  "  Sarah 
Sands'*  was  chartered  by  Government  to  transport  troops  to  Calcutta: 
she  took  fire  at  sea,  and  was  eventually  taken  into  Mauritius,  where 
the  vessel  was  abandoned  to  her  insurers,  and  they  accepted  the 
abandonment  The  ship  ''  Clarendon  "  was  hired  by  the  captain  of 
the  "  Sarah  Sands  **  to  carry  on  the  troops  to  their  destination, 
thus  fulfilling  the  contract  made  with  Government  for  the  transport 
of  the  men  and  ofiicers.  The  abandonees  of  ship  demanded  to 
have  the  balance  of  freight  paid  to  them  which  became  due  on  the 
arrival  of  the  "  Clarendon  '*  at  Calcutta.  Baron  Bramwell,  in 
delivering  the  judgment  of  the  Court,  said  that  the  rights  of  the 
abandonees  stopped  with  freight  earned  by  the  vessel  abandoned, 
and  could  not  extend  to  freight  earned  in  another  ship,  although 
substituted  to  fulfil  a  contract  originally  made  with  the  ship  aban- 
doned ;  the  arrangement  with  the  "  Clarendon  '*  being  a  second  and 
independent  contract. 

This  decision  seems  strictly  in  accordance  with  the  dictum  on 
which  a  ship-abandonee  grounds  his  claim  to  freight, — ^viz.,  that 
freight  is  an  incident  of  the  ship  insured ;  and  uiJess  varied  on 
appeal  must  be  conclusive  of  the  subject. 
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writers, 250 

abandonment  reftised,  250 
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when  on  mistaken  grounds,  251 

of  freight,  252,  265 

of  ship,  carries  freight  as  an  inci- 
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anomalies  of  this  position,  254 

right  to  abandcm,  257 

conceives  option,  258 

differences  of  opinion  about,  260 

capture  the  frequent  ground  of,  260 

followed  by  action,  261 

of  goods,  262 

in  case  of  embargo,  26S 

method  of,  265 
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technicalities  sometimes  dispensed 
with,  266 
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in  case  of  double  assurance,  270 
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the  foundation  of  claims  on  under- 
writers, 128 
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Agents 
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racter of,  283 

AXMUNITION 

expended  against  an  enemy,  7 
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sacrificed,  28 

broken  in  collision,  121 
Abbitbation,  397 
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of  average,  399 

arbitration  a  remedy,  399 

number  of  arbitrators  required,  400 
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rationale  of  arbitration,  403 

selection  of  umpire,  404 

arbitrators  must  know  how  to  pro- 
ceed, 404 
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tors, 405 

what  persons  may  refbr,  405 
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wheo  ooonael  or  aolicitort  attend, 

414 
ezjuninatlon  of  witneatet,  416 
limltmtioo  of  time,  418 
time  enlmrged,  418 
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losing  party  cannot  appeal,  429 
awaid  may  be  good  and  bad  in 

parte,  429 
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arbitration,  441 
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ASSOBTMJBNTS 
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precedence  of,  70 

lender  on,  to  be  cantiooB,  69 

on  an  English  ship  in  an  English 
port,  70 

oppressiTe  bond  relief  fVoni,  70 
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Bulk  Goods  in.  222 
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contribution   to   general  ayerage, 
12,79 
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discharge  of,  46 
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difierent  classes  of  ships,  863 
modes  of  equalizing  onus,  363 
advantage  to  clubs  of  ships  of  high 

value,  364 
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numbers  of  existing  dubs,  395 
arbitration  clause,  407 
of  profits  and  commissions,  328 
case  of  Halhead  v.  Toung,  331 
'  misuse  of  language  about,  334 
Consul 
his  power  in  cases  of  emergency,  284 
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COKSDL— ^CDIlliltlMd. 

cftn  diipboe  tlie  master  for  mU- 
oondact,  S84 

CORTUBUTIOV 

lo  geDeral  aTerage,  12,  72 
▼alnet  for,  how  to  be  Moerliiiied,  77 
if  tbe  whole  cargo  were  jettiwmed,  23 
paaeenger's  peraonal  eflbcti  do  not 

ooDtribote  to  general  aYerage,  82 
▼aloe   of  artidet  eacrifloed  oon- 

tribote,  12 
of  goTemment  itoree,  82 
of  flight,  81 
if  adranoea  on  aooonni  of  freight 

contribute,  82 
CooLina 
piracy  by,  ihipped  aa  cargo^  226 

COTTOH 

picked  and  made  merehantahte^  217 

COUBT 

of  admiralty,  70 
of  equity,  70 

Co-ADTBHTUBEBa 

oontribote  to  general  arerage,  6 
CoLLisioir,  145 
•tatistica  of^  from  wreck  register, 

146 
mapr  arise  in  four  ways,  147 
claims  against  the  colliding  Tessel, 

147 
the  remedy  is  against  the  thing 

itself,  149 
the  "running-down  clause,'*  151 
method  of  making  a  diJm  for,  151 
ditto,  when  seyeral  interests  are 

concerned,  151 
how  dealt  with  by  clubs,  883 

Ck>M]fBBGB 

as  affected  by  insurance,  93 
sometimes  moves  too  quickly  for 
legal  ezactoesSi  192 

COICMISSION 

of  agents,  47 
coDstructive  loss  of,  328 

COMFEMSATOBT  ChABOBS 

example  at,  50 
Concussion 

effects  of,  on  ship,  120 

goods,  213 

Conditions 

in  the  policy  of  insurance,  98 
Conbequbncbs   or   Gbnbbal  Atb- 
BAGS  Acts 

how  fiir  these  are  to  extend,  27,  38 

CONSEQUBNTIAL  DaMAQB,  36,  209 
CONSTBUOTITE  LoSS 

as  opposed  to  absolute,  310 

CONSTBUCTIYB  TOTAL  LoSS 

of  goods,  167 
definition  of,  309 


CON8TBOOTIVB  ToTAL 
OOflfllllied 

misunderstandings  as  to  its  nature, 

310 

legal  Tiew  of;  311 

usual  forms  of,  312 

dilllcultlea  of  applying  mlea   to, 
313 

complex  causes  o^  313 

case  of  the  <*  Broxboroebuiy/'  815 

how  it  affects  underwriters;,  317 

case  of  the  "Sea  Horse,"  S21 

"  Alfred,"  321 

good  fidth  and  judgment  of  the 
master,  321 

must  be  real  and  not  optional,  32S 

co-operating  causes,  323 

present  law  of  the  subject,  326 

opinion  of  the  subject  in  the  United 
States,  325 

of  goods,  326 
CoTBBnro  FBBMiini  and  IxTButer, 

238 
Cbait.    Sm  Boats 
Cbbdit 

as  aiSecting  prices  of  goods^  204 
Cbbw 

extra  exertions  of,  43 

wages  of,  while  detained,  to  claim 
captured  ship,  49 

— ^—  undo*  average,  not  al- 
lowed, 52,  123 

misconduct  of,  275 
Custom  of  Llotd's,  82,  86,  95,  193 

as  to  metal  sheathing,  117 
Custom  of  Tbadb,  192 
Cutting  thbouqh  Icb,  51 
Damaob 

to  cargo,  by  water  thrown  down 
hatches,  215 

selection  o^  205 

to  the  ship,  by  sea  perils,  104 

by  oil,  214 

by  fire,  124 

by  fresh  water,  215 

by  effiurium,  209 

estimates  and  compromises,  216 

on  cotton,  217 
Deck  Cabgobs 

jettison  of;  17 
Deductions  fbom  Value 

from  anchors,  chains,  &c.,  sacri- 
ficed, 29 

fh>m  rigging,  sails,  masts,  &c.,  33 
Dbfbncb  of  Ship  against  Enbmibs, 

55 
Deyiation,  273 

when  justifiable,  273 

when  barratrous,  274 
Detainments.    Set  Abbests 
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DlFrBKBVCB 

between  prices,  202 
in  weight,  203 

DI8BI7B8K1CK1IT8 

means  of  raising  money  for,  66 
insurance  of,  67 

DiSCOUlfT 

as  aflfecting  prices  of  goods,  204 
D18GHAHOINQ  Caboo,46 
Documents 

cost  of,  47 

necessary  to  establish  a  daim,  352 
Duty 

on  tobacco,  198 

on  tea,  198 

its  effects  on  claims,  198 
Enemies 

public  and  priyate,  41 

ransom  from,  41 

defending  ship  against,  55 

partial  damage  by,  125 
Ejceaboo 

recognised  as  a  restraint,  263,  298 
Excepted 

articles  npon  the  principle  of  duty 
paid  prices,  203 

EXCHAHOE  OF  WBIOHT,  203 
EZPEDIENCT  AHD  PBIECIFLB,  16,  36 


incurred  for  the  general  benefit,  42 
and  sacrifices  form  the  subjedfcof 

general  average,  6, 26 
going  into  port,  45 
of  surveys,  46 
of  discharging  cargo,  46 
agents'  commission,  47 
of  documents,  47 
when  a  ship  is  wrecked,  48 
crew's  wages  under  detention,  49 
of  compensatory  charges,  50 
of  cutting  through  ice,  51 
wages  of  master  and  crew,  52 
of  ransom,  55 
curing  wounds  of  crew,  56 
means  of  raising  mon^  for  average 

disbursements,  66 
those  entitled  speeuU  chargeB^  58 
insurance  of,  67 
sale  of  cargo,  to  pay,  71 
of  the  persons  making  diaburse- 

ments,  75 
ExTBA  Chabqbs 
on  damaged  goods,  225 
in  Scotland,  225 
in  English   colonies   and   foreign 

countries,  226 

FiBE 

damage  by,  124 

fire  insurance  companies,  320 

causes  of,  124 


water  poured  down  the  hold  to  ex- 
tinguish, 124 
FoRBioif  Fort 

general  average  settled  in,  76 
Foul  Anchoraqe,  29 
f&anchibb,  157 
Fraudttlbiit  Claixs,  354 

various  forms  of^  355 

falsified  accounts,  357 

presents  given  to  shipmasters,  358 

suspicion   created    by   fraudulent 
claims,  358 

frauds  on  good  policies,  358 

remedies  against,  360 
Fbeb  from   Farticulab  Average, 

160, 163 
Fbbioht 

jettisoned,  10 

value  of,  when  jettisoned,  1 1 

value  of,  for  contribution  to  general 
average,  12,  81 

special  charges  on,  59 

taken  to  satisfy  bottomry  bond,  69 

paid  in  advance,  80,  82 

pro-rata  fineight,  not  recognised  by 
our  law,  174 

chartered  freight,  how  it    contri- 
butes, 81 

but  allowed  by  foreign  codes,  174 

contribution  to  general  average  ex- 
ceptional, 81 

formerly  deducted  finom  goods  sold 
short  of  their  destination,  175 

pays  on  net  amount,  81 

whether    this  a  correct  practice, 
175 

rechartered  freight  contributes,  81 

decided  to  be  improper,  178 

when  an  owner  employs  his  own 
vessel,  81 

paid  at  port  of  shipment,  becomes 
a  charge  in  the  invoice,  184 

advanced,  an  insurable  interest,  82 ; 
and  Appeou,  7 

partial  loss,  or  particular  average 
on,  234 

an  insurable  interest,  234,  239 

anomalies  relating  to,  236 

claims  on,  237 

abandonment  of,  252,  265,  294 
Furbitubb,  Ship's 

unusual  service  of^  34 

damage  to,  212 

thrown  overboard,  9 
Gbbbbal  Average 

definition  of,  6 

consists  of  sacrifices  and  expenses, 
6,26 

test  of;  6 
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Gbicbral  Avbkaob— eoM/uiMerf. 
amniunition  expended  agaixut  an 

enemy,  not  average,  7 
oonaequeiioet  of,  how  far  they  ex- 
tend,? 
jettison,  8 

wreck  tpan,  &c.,  cut  away,  9 
human  fife  not  a  feature  in,  35 
expediency  tometimes  decides  what 

is  ayerage,  16 
as  aflbcting  insurers,  19 
motiye  to  be  considered,  28 
ancient  discussion  on  this  sul9ect,26 
consequential  damages,  36 
of  the  maxim  that  the  immediate 

cause  is  to  dedde,  27 
ships  run  on  shore  to  ayoid  sink- 
ing, 37 
anchors  and  chains  slipped  and  cut, 

28 
arguments  relating  to  above,  38 
figging,  sails,  and  masts  cut  away, 

32 
legal  Tiews  of  ditto,  39 
sails.  &c.,  sacrificed  in  other  ways, 

34 
stores  diyerted  fh>m  their  proper 

use,  35 
boats  injured  in  certain  services,  35 
water  thrown  down  the  hatclies,  40 
ransom  from  enemies,  41 
assistance  to  ship  in  distress,  42 
passengers*  services,  43 
crews'  extra  exertions,  43 
salvage  services,  44 
expenses  going  into  port,  45 
cost  of  surveys,  46 
discharging  cargo,  46 
agent's  commission  and  expenses,  47 
cost  of  documents,  47 
expenses  when  a  ship  is  wrecked,  48 
crew's  wages  whilst   detained  to 

claim  ship  captured,  49 
compensatory  charges,  50 
cutting  ship  through  ice,  51 
questionable  expenses,  52 
crew's  wages  and  yictualling,  52 
ship's  materials  used  for  fuo',  53 
cutting    away    mateilrials    already 

lost,  54 

euls  split,  64 

defending  ship  against  enemies,  55 
Spanish  commercial  law,  relating 

to,  62 
case  of  the  "  Tribune,"  63 
means  of  raising  money  for  ayerage 

disbursements,  66 
case  of  the  "  Snowdon,"  65 
insurance  of  disbursements,  67 
by  whom  to  be  paid  and  when,  72 


Gbxxbal  AyERAGE— coahaiiec/. 

bottomry  premiam,  58 

contribution,  72 

by  whom  to  be  o(dIected  and  re- 
ceived, 75 

by  whom  means  to  be  provided  in 
the  first  instance,  75 

settlement  of^  in  a  foreign  port,  76 

merchant  bound  by  the  same,  77 

of    contributing    yalues   of  ship, 
cargo,  and  freight,  12,  77,  79 

and  of  adyanoes,  80 

yalue  of  articles  sacrificed,   con- 
tributes, 12 

liability  of  English  underwriters  on 
foreign  adjustments,  84 

passengers'  effedB  do  not  contri- 
bute, 82 

provided  for  by  special  danse  in 
policy,  85 
Goods 

discharged  into  boats  and  lost,  14 

jettisoned,  8 

damage    done    to,    during    jetti- 
son, 14 

carried  on  deck,  17 

whether  goods  on  deck  jettisoned 
are  general  average,  17 

whether  goods  below   deck   con- 
tribute to  deck  cargo,  18 

damaged  by  water  thrown  down  the 
hatches,  40 

value  for  contribution,  77 

different  claims  for  loss  of,  152 

list  of,  excluded  fh>n]  average,  154 

natural  liability  of  some  to  iigury, 
155 

partial  loss,  157 

particular  average  on,  178 

shipped  in  Bcparatc  packages,  159 

in  bulk,  161 

lost  in  shipping  and  discharging,!  65 

— — ^— — — ^—  boats 
or  craft,  165 

sold  at  a  port  of  transit,  189 

in  sets,  189 

the  damaged  portion  to  be  selected, 
205 

assortments,  or  sets  of,  208 

warranted  tree  under  diflferent  per- 
centage, 218 

in  bulk,  222 

abandonment  of,  262 

constructiye  loss  of,  326 

necessary  documents  to  establish  a 
claim  on,  351 

fVaudulent  claims  on,  358 
Harness  Cask 

when  allowed  in  particular  ayerage, 
122 
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Hatohes 

water  thrown  down,  40 
Hides 

&mou8  case  respecting,  168 

how  insured  and  warranted,  220 

HrroTHBGATioN.       See     Bottomrt 

AND  Respondentia  Bonds 

its  meaning,  71 
Human  Life 

paramount  consideration  of,  25 
Ice 

catting  ship  through,  51 

•toroB  consumed  whilst   detained 
bj,  125 
Indemnity 

whether  the  policy  is  a  contract 
of,  94 
In  and  over  all 

a  clause  used  in  the  policy,  20 
Inception  of  Risk 

when  a  ship  is  at  sea,  342 
Incidents 

which  pass  with  a  ship,  78 
Insubancb 

sometimes  an  element  in  general 
average,  19 

of  average  disbursements,  58 

nature  of,  91 

premium  of,  91 

advantages  of,  91 

companies,  92 

use  of,  and  effect  on  commerce,  93 

policy  of,  96 

form  of  policy  given,  100 

of  complete  and  partial  insurance, 
116 

risks  on  goods  embraced  by,  153 

on  goods  when  it  commences  and 
ends,  153 

what  a  prudent  shipper  insures, 
184 

profit  insured,  184 

on  freight*  234 

in  some  respects  similar  to  a  wager, 
258 

commencing  when  the  ship  is.  at 
sea,  34 
Insusance  Associations.  5ee  Clubs 
Intention  is  to  be  looked  at  in 

construing  contracts,  128 
Jettison 

means  a  throwing  overboard,  8 

for  the  purpose  of  general  safe^,  8 

must  be  a  voluntary  act,  8 

probably  first  occasion  of  average 
contribution,  8 

of  goods,    generallj'  those  below 
deck,  9 

selection  necessary,  9 

of  freight,  10 


jKTTiBOix-'-<:<mtinued. 

value  of  objects  jettisoned,  10 

how  to  be  ascertained,  lu 

when  at  the  commencement  of  the 
voyage,  11 

of  ships*  stores,  &c.,  two-thirds 
onl^  allowed,  12 

contributing  values,  12 

articles  thrown  overboard  contri- 
bute to  jettison,  12 

weight  proposed  as  a  basis,  13 

goods  discharged  into  boats,  13 

timber  rafted,  13 

means  and  consequences,  13 

analogous  losses,  14 

damage  done  to  goods  during  a 
jettison,  14 

of  deck  cargoes,  17 

whether  jettison  of  deck  cargoes  is 
general  average,  17 

whether  goods  below  deck  contri- 
bute to  deck  cargoes  jettisoned, 
18 

whether  underwriters  must  contri- 
bute to  ditto,  20 

of  vitriol,  22 

of  entire  cargo,  23 

not  every  throwing  overboard  a 
jettison,  24 

ancient  legislation  on,  24 
Johnson  r.  Sheddon 

settied  the  principle  of  gross  pro- 
ceeds, 191 
Labels 

loss  of,  211 
Law 

Spanish  commercial  relating  to 
general  average,  62 

Bhodian,  24 
law  of  necessity,  117 

sometimes  inapplicable  to  com- 
merce, 191 

on  the  subject  of  constructive  loss, 
311 
Leaks 

caused  by  worms,  129 
Leakage  of  Liquids,  212 
Lewis  v,  Ruckbr,  188 
Letters  of  Mart  and  Counter- 
mart.   See  Enemies 
Life 

preservation  of,  paramoimt,  25 

— _«_  advantageous    to 

all  the  interests,  25 

Hecatous,  remarks  upon,  26 
Lighters 

used  in  landing  and  shipping  goods, 
166 

used  at  the  Sulina  bar  of  the 
Danube,  166 
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LiQUIDA 

IwkAge  or  nllage  of,  111 

LiTTLKDALB,  JUDOB 

hU  tm  of  stnuidiiig,  140 
LiTB  Stock,  1S3 
Llotd'8 

instractioas  iiraod  bj,  90S 

cuttom  of,  63, 66,  95,  193 

lilt, 

agent,  his  potUion,  963 

diitietof;905,  349,  851 
LoM 

total,  241 

loM  of  part,  156, 163 

of  goods,  in  boats,  165 

in  sbipping  and  ditdiarging  goods, 
165 

with  salvage,  167 

sometioies  called  a  salvage   lots, 
167 

barratiy,  971 

gaining  br  a,  390 

constmctiTe  loss,  309 

of  profits  and  commissions,  398 

progressire    divarication    of   the 
meaning,  834,  (note) 
Markets 

nnderwriters  not  involved  in  fine- 
tuations  of,  179 

buoyant  and  depressed,  eflbct  on 
average,  189 
Mastbr.    Se€  Sbipmastbr 
Masts 

cnt  away,  32 

carried  away  and  spmng,  190 
Maxim 

"caosa  prozima  non  remota  spec- 
tator,^' 97,57 

"  dolus  circuiter  non  pnrgator,"  347 
Mblioratioit,  33,  104,  390,  381 
Mbmorahptjk.    See  Warrautt 
Mbn  or  War.    See  Ebbmibs 

MbtAL  SHBATHIKa,  117 

MissiKG  Ships,  249 
length  of  time  unheard  of,  943 
when    insured   in  mutual    dubs, 
389 

MOTITB 

to  be  considered  in  general  average 

Mutual  Oblioatioms,  149 
Mutual   Iksuranob  Associations. 

See  Clubs 
Oil  Damage,  214 
Oilman's  Stoebs,  990 
Organ 

damaged,  189 
Ornambntal  Work 

when  allowed  in  particular  average, 
122 


Packaos 

"  to  pay  ATora^e  oo  each,*'  907 

stained  hy  Tnpour,  &c.,  910 
Paiktibo 

whenalloired  in  putiealar  average, 
199 
Partial  IfOsa 

on  gooda,  what  oonstitotes  a,  157 

on  fteight,  S34 

disdnguiahed  firom  particular  ave- 
rage, 157 
Particular  Atbraob 

on  ships,  lOS 

embraces  perils  of  the  seas,  103 

does  not  indade  wear  and  tear,  104 

dedoetiona  Arom  rep«irs,  106 

accessory  expenaea  allowed  in  iiill, 
106 

no  deductiaiia  on  ship's  flivt  voy- 
age, 107 

temporary  repaira,  108 

second  repairs  on  the  saaoeToyage, 

109 

of  repairs  which  are  not  SO  classed, 

111 
metal  sheathing,  117 
masts,  &c,  carried  away,  190 
sails  when  allowred  as,  191 
anchors  and  duuns  broken  in  col- 

Usion,  191 
boats  lost  and  damaged,  199 
stores  and  proviaiona,  192 
live  stock,  122  . 

ornamental  work  when  allowed  in» 

199 
painting  ditto,  129 
crew's  wages,  whether  in  any  esse 

to  be  admitted,  123 
Are,  damage  by,  124 
water  ponred  down  the  hatches, 

124 
damage  done  by  enemies,  thiefes, 

&C,  126 

arreste,  &c,  owing  to,  127 
other  losses  and  misfortunes,  197 
accident,  the  fbnndation  of  daixns 

for,  128 
stranding,  181 
collision,  145 

on  goods,  152,  178  .  . 
distinguished  from  partial 

loss,  157  , 
distinguished  flrom  •«- 

vage  loss,  178 
price  and  weight,  the  measure  o> 

loss  on  goods,  180 
comparison  must  be  made  at  the 

same  time  and  place,  180 
arriTed  price  not  to  be  taken,  I6i 
relative  difference  is  required,  162 


INDEX. 


495 


Pabticular  AvBRAOfi — Continued. 
it   establishes  the    proportion,  or 

ratio  of  loss,  182 
illustrations  of  the  principle,  185 
decisive  case  of  Lewis  v.  Bncker, 

188 
goods  sold  at  a  port  of  transit,  189 
goods  in  sets,  189 
damage  to  an  organ,  189 
gross  and  net  proceeds,  190 
Johnson  v.  Sheddon,  or  **  the  Brim- 
stone Case,"  191 
effect  of  gross   proceeds,  throws 

part  of  the  loss  on  the  merchant, 

194 
merchant's    argument  respecting 

gross  proceeds,  196 
underwriters'    argument    on    the 

same,  200 
discount  and  credit  as  affecting 

price,  204 
selection    of  damaged  portion  of 

goods,  205 
sale  of  sound  and  damaged  portion, 

208 
consequential  damage,  209 
prejudice,  209 
stained  packages,  210 
loss  of  labels,  211 
bursting  of  bottles,  212 
rottmg  of  straw  in  packages,  212 
damage  to  ftumiture,  212 
on  liquids,  212 
oil  damage,  214 
freshwater  damage,  215 
water  thrown  down  the  hatches, 

215 
when  excess  of  damage  paid  only, 

215 
on  tobacco,  215 

estimates  and  compromises,  216 
cotton  picked  and  made  merchant- 
able, 217 
the  warranted  per  centages,  218 
hide  clause,  220 
deduction   of  2   per   cent,  from 

claims  on  Indian  policies,  221 
goods  in  bulk,  222 
broken  or  terminal  series,  223 
extra  charges,  225 
charges  paid  by  buyers,  227 
on  freight,  234 

stores,  293 
serricefl  oi^  43 

PATnVT    OF    GUNBRAL     AVEBAGB, 

72 

PXOPLB 

plunder  by  a  mob  during  a  famine, 
298 


Perils,  Lossbs,  aitd  Misfortunks, 

127 
Perils  of  the  Sea,  103 
Pettt  Ateraqe,  51 
Pios 
thrown  overboard,  19 
burnt  for  fuel,  19 
Piracy 

by  coolies,  296 
Pirates 
Justice  Maule,  remark  upon,  126 
partial  damage  by,  125 
Plate 

chest  of,  thrown  oTerboard,  27 
Policy 
sometimes  contains  a  clause  relat- 
ing to  deck  cargo,  20 
ibreign  general  arerage  clause,  85 
whether  a  contract  of  indemnity,  94 
description  of,  96 
imperfections  of  the  present  policy, 

96 
three  important  conditions  in,  98 
form  of,  100 

intention  ofthe  stranding  clause,  131 
of  the  Compagnia  General  Espag- 

nohy  194 
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dent, 336 
inception  of  risk  when  ship  is  at 
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Thti  Boat  iBterfwtttK  Mate  te  handled  In 
vuterte  Buuincr.  and  In  thai  m 
•tjle  whtrh  hA«  <;hiAinMl  fur  Vii 
uniinKa  auch  »i4e  pk.p  il-uils.**— /^^tm. 

"  Th«  p'trpoA^  «tth  which  Ml«s  MaKiBCfta 
vniien  •bwut  Enxlanrf  aitd  bcr  soldier*  la  purelr 
yriirtleal.  and  mh^  y  bo  la  th^  maDnc-  !■  whica 
ah'  t>aa  iremtrd  im  »:i>j4»rt.  Th^ir  la  not  in  her 
wL->ie  Tu.iini«  one  Uuf  •<r  inrpcttre  MralDM  lodlvi< 
duai*  or  <>la«*ea.  N>'  m.r..iid  reader  ran  deny  that 
thta  eir  rt  haa  be^n  made  ofrpamuietr,  tMj,  aad 
diaereet  lj."-Sp^r«i///r. 

"  The  book    •  r«  markalile  fbrtWcfaw, 
hanalTC  waj  In  which  tha  aul^ect  la 
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detail,  and  at  tke  8«Bie  time  ao  \ 
tbe  maner  before  the  vabOe  in  thia  taterettag 
and  well-tlned  roUu^-Skifpimff  mmd  Mercam^ 
iife  Gaz€tte. 

"  Hiaa  MwtiMU  has  worked  mat  k«r  ai 
with   e^mraae.    povw.    aad    eoa 
Faithful  in  fhfCC  and  neh  in  aayi 
Klven  aa  in  thla  volaiDe  a  tot  ra 
to  oor  prcaent  atore  oT  Inowledfe  aa  tke 
and  eoodiUan  of  tteCtlmeaa  troopt.**— J 
Gdwife. 


Life  in  Tuscany.     By  ?^[abel  Shabkan  Cbawiosd. 

With  Turo  Views,  Post  Svo,price  \0t,  6d.  cloth. 


"Miaa  Orawford'a  booh  la  aure  t .  attnet  atten> 
tlOB.  It  1*  fbll  of  tb<m.'ht  and  Ruad  fbeltn«.  with 
an  aiHat's  kn-<>  fur  naturi*  and  a  poet 'a  lofty  ideal 
QThnman  life."- L«<<riiry  Gazttte. 

*'  There  are  many  trace*  orqiilPi,  ReBlalhnmoiir. 
brilitant  an  4  hannlt^ia  lu  aummer  UghtnluK. 
vkleh  agreeably  reileve  the  more  aerioaa  portiona 


of  the  work.    If  iaa  Crawlbrd** 
■oand  and  praetteal  aa  her .        _ 
and  acute,  ami  ahe  baa  aneeeeded  in 
a  reaUy  Taluabie  addlthm  to  that  otherwiaa 
dnndant  department  of  IHeratare."— . 
*'  Tbe  peasant  life  in  Taecany  haa.  < 
bean  ao  w«U  photosrapbed  before*'" 


Hong  Kong  to  Manilla.     By  Hsnbt  T.  Ellis,  R.K 

P<M/  8iY>,  trt'M  Fowrieen  JUustraUoms,  price  12<.  doth. 

aaw.  heard,  and  dM  during  a  hoUda^  rvn  to 
rarabr  rialted  plaoe."~£^peMator. 


"  A  book  of  toarelB,  happily.  In  thla  oaae.  Jplea- 
•ant  and  more  than  rewiaible,  from  the  Avely 
rattling  atyle.  the  ent^rprlae  and  good  humonr, 
tbe  healthy,  hearty  tone  and  gentlemanly  feellag 
oCitflwritar/'-lie'noaiu/. 

"  Tlie  narrative  fulfils  the  eldeet  of  the  author, 
vhich  la  to  preaent  a  lively  aoooont  of  mh.it  he 


**  Mr.  Eltla  has  giren  to  tbe  publte  a 
ahle  and  intereaUng  wor^  upon  a 
little  known  to  EiBsUah 
New  cfthe  World. 


The  Oxford  Museum.     By  He5bt  W.  Aclakd,  M.D., 

and  John  Ruskih,  A.M. 

Post  8ro,  with  Three  IQnutratioHS,  price  2m.  6d.  cloth. 


"  ETeryone  who  earea  for  the  advanoe  of  true 
leivning,  and  deal  res  to  note  an  onward  *tep, 
afaould  ony  and  read  thia  little  iOlnme."—Jforji- 
inaHeraid. 


There  is  aa  mneh  slgnlllcanee  in  the  i 

of  this  Uaie  Toluma  aa  iiotareat  in  the  book  Uadf.** 
—Spectator. 


The    Vital    Statistics    of    the   European    and 

Native    Armies   in  Indicu       By  Joseph  Ewabt,  M.D.^ 
Bengal  Medical  Service. 


"  A  ▼aluable  work,  in  whleh  Dr.  Bwart.  with 
equal  industry  and  skill,  has  oompresacd  the 
ea  fence  and  Import  of  an  Inunanae  maaa  of  de* 
taila."— iSipeeCctor. 


Dem^f  Svo,  price  9».  cloth. 
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"  One  main  o 
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climate  ao  fhtal  to  European  troop«."'-C!rM& 
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t  he  cansea  whioli  reader  the  Indian 
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William  Lucas  Sarqant,  Author  of  **The  Science  of 
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Post  Svo,  price  10«6</.  clodL 

Mr.  Sargant  haa  done  good  senriee  in  patting 


ar  QtetVil  sketch. 
y.  written,  and 


"  Mr.  Sargant  haa  written  a  vei 
His  book  la  impartial,  ploasan 
excellently  arranged/'— Sutardair  Review. 

"  It  haa  the  merit  uf  going  deep  into  the  suhjeet 
matter  at  one  of  Its  moat  vital  points :  nnd  ft  is 
this  merit  that  conaCitutes  the  speciaii  valne  of 
Mr.  Sanraiit's  book.  Hia  views  are  sentlble  and 
•onnd,  they  are  brought  fbrward  clearly  and  dis- 

fissionfttelJr,  with  quiet  vigour  and  telling  illua- 
ktlon."— Press. 
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upon  record  soom  of  the  vagariea  of  the  pseudo- 
economists  of  the  last  twenty  jearc.  His  vlewa 
are  sound  and  moderate  on  thla  important  que^ 


tlon."— (7tMrdiait. 

"  A  work  which  will  be  read  with  considerable 
interest."— ironi<n(7  Pott. 

"As  a  text-book,  it  will  takt  Ugh  rank."— 
Momino  Chronicle. 
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Febsons.  New  edit.,  carefallj  revised,  in  12  Monthly  StiiUing  Volumes, 
each  complete  in  itself,  and  each  containing  a  taU.  page  Illustration  in  oil 
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IxMurds. 

00NTENT9. 

AW8ING  STOBIB8.  all  tendlnvto  th« development  of  good  qpaH tlet.  «nd  the  ftTOldftnoe of  ftknltt. 
SIOOBAPniOAL  ACCOUNTS  OF  BBMABKARLB  CHARACtBBS.  Intereating  to  Young  People. 
8IMPLB  NABRATITES  OF  HISTOBIOAL  BVBNT9.  suited  to  the  oanaoity  of  children. 
BLUCIDATION8  OF  NATURAL  HISTORY,  adapted  to  enoonrMe  haMta  of  obaerratlon. 
FAMILIAB  EXPLANATIONS  OF  NOTABLB  8CIBNTXFI0  DISOOVB&IBS  ANi>    MECHANICAL 

LIVBL^*A^UNT8    OF    THB    OVOGBAPHY,    INHABITANTS,    AND    PBODUCTIONS    OF 
DiPFEBBNT  COUNTBIBS. 

11188  BBavwosnc'B  Opinion  of  the  PAsnm'  OABntBT^- 

"I  almoat  IM  afraid  of  praialng  It  a«  muoh  as  I  think  it  deaenrea.  .  .  .  There  ia  ao  mnoh 
Tariet;  In  the  hook  th»t  it  cannot  tire.  It  altemAtelj  ex«ltea  and  relieve*  attention,  and  doea  not  lead 
to  the  oad  habit  or  Mtterlng  awa^  the  mind  by  reQufrlng  no  exertion  trwa.  the  reader.  .  .  .  Whoever 
your  BOlentiflo  aaaiwiatfr  is,  Ee  iinaeratanda  hia  bnainese  and  children'!  capabltittea  right  well.  .  .  . 
WIthoat  leetortBg,  or  proahig.  yon  keep  tke  right  and  the  wrong  clearly  marked,  and  henoe  all 
the  lympathy  of  the  yoong  people  is  alwaya  enlisted  on  the  right  side." 


♦^*  Vols.  I.  to  Vm.,  are  now  rvody. 


B7  the  Author  of  "  Round  the  Fire,"  &c. 

I. 

UNICA  :  A  Stobt  fob  a  Sunday 
Afternoon.  With  Four  Illus- 
trations.   Price  3<.  cloth. 

"  The  character  of  Unlca  Is  charmingly  eon- 
oeived.  and  the  story  pleaaanily  told."— 4P«aa^of  • 

**  An  cxeellent  and  exceedingly  pretty  stoiy  for 
ohndren."-H9fafe«fiiai>. 

"This  tale,  like  its  author's  former  ones,  will 
find  Cavonr  In  the  nursery."— jl<A«MB«m. 

II. 

OLD  GINGERBREAD  AND  THE 
SCHOOL- BOYS.  With  Four 
Coloured  Plates.    Price  3*.  cloth. 

*  'Old  Olngarbread  and  the  8ehool-boys*  is 
delightful,  and  the  drawing  and  colouring  of  the 
pictorial  part  done  with  a  spirit  and  oorreotnesa." 
•— Ptms. 

"This  tale  is  very  good,  the  d4>seriptlons  being 
natoral,  with  a  ftieUng  of  country  flraahiMas."— 

"  The  book  is  wellgotnp.  and  tba  ooloiiTedplates 
are  very  pretty."— wo6e. 

"  An  excellent  boys'  book ;  exeollont  in  its  moral, 
chaste  and  aimnleln  ita  language,  and  luxurionaly 
lUuatrated."-/u««<ra<ed/7Mra<if  M«  World, 

"A  very  lively  and  exoellent  tale,  illustrated 
with     very    delicately    coloured    pictures."- 

"  A  delightftil  story  for  little  boys,  inculcating 
beuevident  feelings  to  the  poor."— i?c/ect<cB«r<0«. 

lU. 

WILUE'S  BIRTHDAY ;  showing  now 
A  Little  Boy  did  what  he  Liked, 
AND  HOW  UB  Enjoyed  it.  With 
Four  Illustrations.   Price  2«.  6 J.  cl. 


WILUE'S  REST  T'a  Sunday  Stoby. 
With    Four    Illustrations.     Price 

2<.  6<f.  cloth. 

"Oraeeftil  little  tales,  odotalalng  some  pretty 
parablesL  and  a  good  deal  of  simple  feeling."— 
xtonMikttt. 

"Extremely  wen  written  storr  books,  amnsinit 
and  moral,  and  got  up  in  a  v«iy  handsome  atyle.'' 
^M^ndnff  Htrald* 


UNCLE  JACK,  THE  FAULT  KILLER. 

With  Four  Illustrations.  Price  8«.cL 

"  An  excellent  little  book  of  moral  improvement 
made  pleasant  to  children :  it  is  ftur  beyond  the 
oommon-plaoe  moral  tale  In  design  and  exeoution." 
—Qlcb^, 

VI. 

ROUND  THE  RRE:  Six  Stobibs 
FOB  YouNO  Readers.  Square 
16mo,  with  Four  Illustrations. 
Price  3«.  cloth. 

"Charmingly  written  tales  for  the  young.**-* 
Leader. 
*'  Six  delightfhl  little  stories."- <7«ardte». 
"Simple    and    veiy    Interesting."— i\rtta;,iMil 

"  True  children's  stories."— ^tttfMtfiMa. 


THE  KINO  OF  THE  GOLDEN  RIVER; 

OB,  The  Black   Bbothebs.     By 

John  Ruskin,  M.A.  Third  edition, 

with  22  Illustrations  hj  Richard 

Doyle.    Price  2«.  6</. 

"  This  littip  flinay  tale  is  by  a  maater-haad.  The 
story  has  a  charming  moraL"— lKz<MR<a«r. 

STORIES  FROM  THE  PARLOUR 
PRINTING      PRESS.      By    the 

Authors  of  the  "Parents'  Cabinet." 
Fcap.  8yo,  price  2«.  doth. 

RHYMES     FOR     LITTLE     ONES. 

With  16  Illustrations.   l<.6</.cloth. 

LITTLE  DERWENTS  BREAKFAST. 

2«.  doth. 

JUVENILE  MISCELLANY.  Six  En- 
grayings.   Price  2«.  6<f.  cloth. 

INVESTIGATION ;  or,  Tbatbls  in 
THE  BouDoiB.  By  Miss  Halsted. 
Fcap.  doth,  price  Zs.  6d. 
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POETBT. 


POEMS.     By  Lieut-Col.    William 
Read.  {Jmtt  ready.) 

POEMS.      By    Fred.    W.    Wrox. 
Fcmp.  8  TO.    Price  5t,  cloth. 

**  In  hi*  minor  po«n4  Mr.  Wjron  •bowi  n  crent 
dani  of  th«  triM  Mntlment  of  poetir/'—Z^atVir 

lONICA.    Fcmp.  8to,  At,  cloth. 

*'Th«  thctfliM.  mnatly  rlii«»l<ni1.  are  grappled 
with taoldnMB.  ftnd  fonrd  with  a  \\vr\f  ImMKlniUfon. 
The  atylft  la  rich  and  flrno.  and  cannot  be  Raid  to 
be  an  Imitation  of  an/  linoiiirn  author.  We  cor- 
diallj  rriconiraend  It  to  our  reader*  aa  a  book  of 
realpoet  ry ."— rrt/<r. 

"  The  author  !■  In  lil«  mood,  qulnical.  tatirl4^. 
hnmoroua.  and  didactic  \a  turn",  and  in  ench 
mood  he  divplayi  rxtraitrduiary  power."— ///««• 
trattd  Setctoftkt  Wtrtd, 

THE  SIX  LEGENDS  OF  KING 
COLDENSTAH.  By  the  late  Anna 
Bbadstregt.    Fcap.  8vo,  price  5*. 

**  Tt^R  author  evineei  more  than  ordinary  power, 
a  rivitt  imAftination,  guided  by  a  nilnd  of  lofty 
aim."— 0/ofc4». 

"The  p«>etry  In  tasteM,  and  above  the  aTeragc." 
—National  R^riew. 

"Thl«  is  a  Doiithnmona  poem  by  an  unknown 
anthoroaa.  of  higher  scope  and  more  flnlah  tiinn 
the  erowd  of  poemi  which  come  before  nii.  The 
fancy  throughout  the  poem  la  quick  and  light,  and 
muM\iud,"—Atkenaum, 

POEMS.    By  Ada  Thbvaniox.  55.  cl. 

"There  really  la  a  value  In  auch  poems  a«  thonc 
of  Ada  Trevanlon.  They  Rlre  an  imn<ce  of  what 
many  women  are  on  their  best  aide.  Perhaps  no- 
where can  wo  point  to  a  more  saUsCsctory  ftruit 
of  Christian  civiMsadon  than  In  a  volume  like 
this."— Su/arday  Review. 

"  There  are  many  passaxes  In  lllss  Treranion's 
poems  fUU  of  naee  and  tendemest,  and  aa  sweet 
IM  music  on  the  water."— jPrefs. 

POEMS.    By  Henry  Cecil.  55.  cloth. 

"Ho shows  power  in  his  aonnets,  while  In  his 
lighter  and  leas  restrictive  meannres  tlio  lyric 
element  Is  dominant.  .  .  .  IfMr.  Cecil  doos  not 
make  his  name  famonn,  it  is  not  that  he  docs  not 
deserve  to  do  so."— Oi^^c. 

"  There  Is  an  unmistakeable  stamp  of  genuine 
poetry  in  moat  of  these  pa^ea."— Eco«o»m/. 

"Mr.  Cecil's  poems  (liaplay  nimlitles  which 
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and  a  cultivated  taste."- Iforni rj7  Herald, 
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By  Sydney  Dobell,  Author  of 
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Crown  8vp,  6*.  cloth. 
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THE  CRUEL  SISTER,  and  other 
Poems.  Fcap.  8yo,  4s.  cloth. 

"There  are  traces  of  power,  and  the  versification 
diapUiys'ft-eedom  and  skill."— Ouaj-Jtan. 

POEMS     OF     PAST    YEARS. 

By  Sir  Arthur  Hallam  Elton, 
Bart.,  M.P.    Fcap.  8vo,  3*.  cloth. 

"A  refined,  soholarly,  and  gentlemanly  mind  Is 
apparent  all  through  this  volume."— I^ur/^r. 


POEMS.  By  Mrs,  Fbaitk  P.  Fellows. 
Fcap.  8vo,  3«.  cloth.  I 
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POETRY  FROM  UFE.    ByC.KK. 
Fcap.  8vo,  cloth  gilt,  5s. 

"Elegant  versea.  The  aa^hor  hna  a  pteaamg 
fikoey  and  a  refined  miad."—JSconomi»l. 

POEMS.     By  Waltek  R-  Cabsels. 
Fcap.  8to.  3*.  Sd.,  cloth. 

"  Mr.  Oaasels  has  deep  poetical  fediog.  and  dves 
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GARLANDS  OF  VERSE.  Bj  Thomas 

Leioh.    5s.  cloth.  I 

"One  of  the  best  things  In  the  'Garland*  of     < 
Venie '  is  an  Ode  to  Toil.   There,  as  elsewhere, 
there  is  excellent  feeling."- £:7aii>tiMr. 

BALDER.      By     Sydney     Dobell. 
Crown  8to,  7«.  6</.,  cloth. 
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POEMS.    By  William  Bell  Scott. 
Fcap.  8vo,  5«.,  cloth. 
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POEMS.       By     Maby     Maywaed. 

Fcap.  870,  4#.,  cloth. 

"  We  hare  rarely  met  with  a  rolame  of  P<*J55 
displaying  so  large  an  amount  of  power,  menaea 
with  so  much  dHioacy  of  ff^cllng  and  ^mw*  or 
expression."— CAurcik  ofJSnffland  Quartertjf- 

POEMS.     By   CuERER,  Ellis,  and 
Acton  Bell.    4s.,  cloth. 

SELECT  ODES  OF  HORACE.    In 

English  Lyrics.    By  J.  T.  Black. 
Fcap.  8vo,  price  4«.,  cloth. 

*'  Rendered  into  English  Lyrics  with  a  vigour  and 
heartiness  rarely,  If  ever,  surpassed."— Cri^*<7' 

RHYMES  AND  RECOLLECTIONS 
OF  A    HAND-LOOM    WEAVER. 

By  William    Thom.     With  Me- 
moir.   Post  8vo,  cloth,  price  3*. 

KING  RENE'S  DAUGHTER.  Fcap. 
8vo,  price  2«.  ^d.  cloth. 

MAID  OF  ORLEANS,  and  other 
Poems.  Translated  from  Schillee. 
Fcap.  8vo,  price  2*.  6rf. 
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